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Brisk Action by Senior Circuit Judges 


THE FINE sPiRiT with which the Conference 
of Senior Circuit Judges undertakes super- 
vision of the office of the director of admin- 
istration is most reassuring. Summoned by 
Chief Justice Hughes, representatives of the 
ten circuit courts met in Washington Janu- 
ary 22 and considered problems of present 
importance. From the standpoint of public 
interest there were two decisions; first, that 
full reports should be required from all of- 
ficials concerned with bankruptcy, includ- 
ing referees; secondly, that the probation 
system is within the operation of the admin- 
istrative act, and the office should undertake 
administrative duties as soon as practicable. 

It was decided to recommend to congress 
two more judges for the eighth circuit court 
of appeals. The remaining decision, from 
the lawyer’s point of view, is one that best 
reveals what is meant by court administra- 
tion, and the disposition of the senior circuit 
judges to get positive results. The text fol- 
lows. 

“Reports from district judges and clerks. 
—The Conference ‘authorized the Chief of 
the division of Procedural Studies and Statis- 
tics [Will Shafroth], under the supervision 
of the Director, to inquire of all district 
judges as to the number of cases, motions or 
other matters, held under advisement more 
than thirty and less than sixty days; and as 
to the titles, the date of submission and other 
explanatory matter in cases where decisions 
(including decisions on motions) have been 
held under advisement for more than sixty 
days. The Conference also authorized 
similar inquiries to the clerks of the district 
courts as to the titles to civil cases which have 
been at issue for more than six months, with 
the date on which the original pleading was 
filed and the date when the case was at issue; 
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and the titles of criminal cases pending more 
than six months after the return of the in- 
dictment or the filing of the information, 
with the date of the indictment or informa- 
tion.” 





Advisory Rules Committee Preserved 


“Rule-making function involves continu- 
ous study” was the title of an argumentative 
editorial in the JourNAL of last October. At 
that time there was no indication that the 
supreme court advisory committee was still 
in existence. The summoning of the com- 
mittee for consultation in Washington since 
October is most reassuring. It may now be 
presumed that the committee will be con- 
tinued indefinitely, though not necessarily 
with the same personnel. That such an aid 
is needed and that the present membership 
has performed a great service is obvious. 
Equally clear is it that the committee must 
continue its observation even though for 
years it should find no change of rules nec- 
essary. History has repeatedly shown that 
to leave procedural regulation to an un- 
assisted court is to invite procedural distor- 
tion, neglect and anachronism. 

A recent report by the committee indi- 
cates the excellent policy of standing by for 
changes when the need is plain and refrain- 
ing from changes until the need is positive. 
The position is sound that the rules have not 
yet been sufficiently tested. ‘The need for 
critical observation exists still, and will exist 
indefinitely. But the opinion that change 
should be avoided because it would require 
change in state codes based on the federal, 
has no pertinence now. There are only two 
known instances of correlation to this time, 
(in South Dakota and Arizona) but some 
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time in the future, when there may be twenty 
or forty states with codes based on the fed- 
eral, such a policy would mean an entire 
abandonment of the very work for which 
the committee exists. 

If the long used term “uniform procedure” 
were taken to mean a literal identity of 
policy and phrasing then uniform procedure 
could never be established in a federal 
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system with forty-nine units (territories, as 
usual, not counted). And it ought not to 
be, for it could never be altered. For the 
people of one nation to have so many sources 
of law-making sovereignty is most unfortu- 
nate. The idea back of the term “uni- 
form procedure” is better expressed as a 
correlation of procedural principles through- 
out the federation of states. 


Interest in Probate Administration 


There are very few matters in the field 
of judicial administration that have been 
discussed as little as probate courts and pro- 
cedure. One might readily consider this 
lack of attention as proof that there is uni- 
versal satisfaction as to these matters. That 
such courts are exceedingly important be- 
comes every year more obvious. The prin- 
cipal reason for neglect is better found in 
the fact that the subject is so involved in 
the political structure as to seem beyond 
reach except as to detailed procedure. The 
constitution may not in all states determine 
the nature of the court, whether independent 
or a part of a general trial court, and the 
mode of selecting the judges, but the inertia 


of long established custom verges on the 
rigidity of a constitution. 

The publication of Professor Atkinson’s 
survey of needs in the probate field, the 
third and last article being in this number, 
have already afforded proof of a widespread 
interest in improvements, and as well, a 
sense of the difficulties involved. Where the 
bar is strong and active it already has major 
legislative projects. It is to be hoped, how- 
ever, that lawyers especially interested in 
the subject, and not yet recruited for bar 
association programs, will organize in com- 
mittees or sections and assist in developing 
sound principles in the field so much illumi- 
nated by Professor Atkinson. 


Roscoe Pound and Court Unification 


A STATE - WIDE unification of courts be- 
comes less like a dream as the need for mod- 
ernizing justice becomes generally accepted. 
In the past two years unification of the far 
flung federal courts has been effected. His- 
torians will some time refer to the adminis- 
trative system now in effect as the most im- 
portant single step ever taken in our judica- 
ture. The direction, under the new law and 
the conference of senior circuit judges, is of 
such consequence that the ablest talent can 
be drafted. Our basis of confidence is se- 
cure with Henry P. Chandler as director, 


Elmore Whitehurst as assistant and Will 
Shafroth, who took such a large role in the 
coordination of the profession in the Amer- 
ican Bar Association constitution, as chief 
of the division of procedural studies and 
statistics. . 

It is not too early to rejoice, but this ref- 
erence is incidental to consideration of court 
unification and administration in the states. 
Dean Roscoe Pound’s work entitled Organ- 
ization of Courts is to be published May 1 
by Little Brown and Company. Our readers 
will find in the next (April) number of the 
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Journat the last chapter of this study, enti- 
tled Principles and Outline of a Modern Uni- 
fied Court Organization. The volume is the 
second sponsored by the National Confer- 
ence of Judicial Councils, the first being 
Criminal Appeals in America, by Professor 
Orfield, which was reviewed in the last pre- 
ceding number of the JouRNAL. 

One of the proposals set forth by Dr. 
Pound makes an especially strong appeal. 
His intention is to dignify the trial depart- 
ment of the unified state court, to bring 
justice closer to the people it is designed to 
serve, and to preserve the appellate branch 
for the more important function of directing 
the evolution of substantive law. These de- 
sirable results are to be sought, not through 
some untried and unproved theory, but by 
returning to the one best feature of admin- 
istering justice in the nisi prius courts. That 
is to say, appeals should be heard by a 
bench of three trial judges, brought to- 
gether for the purpose. The appellate court 
then, as our Author says, should consider 
the cases selected by certiorari. This limita- 
tion on appeal is an absolutely essential fea- 
ture of the federal system. 

Legal historians agree that in England 
long ago, and in the earlier years in many 
of our states, the union of judges of both 
trial and appellate jurisdiction in the two 
functions of trying cases and hearing ap- 
peals, produced better results than have 
been attained in the best states under the 
modern differentiation of functions. In a 
most informative article concerning court 
organization in Michigan before and after 
statehood Professor William W. Blume 
(Mich. L. R., 38:338-389, Jan., 1940) rec- 
ommends a rule to “require each circuit 
judge to reserve all motions for new trial for 
hearing at a certain time and to assign two 
other circuit judges to sit with him on the 
hearing of such motions. The circuit judges 
sitting in bank would review the cases to 
see if justice had been done, and all right 
to review would there end. The supreme 
court would settle and unify the law by 
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selecting cases for review. Under this plan 
the burdens of the supreme court would be 
lessened and the advantages of the circuit 
systems, in a large part, restored.” 

Professor Blume’s article is supplemented 
also, in a footnote, by the full text of a 
Michigan statute (1939) that permits a 
circuit judge who “believes that he has be- 
fore him for trial a case which presents un- 
usual difficulties, either as to the facts or 
the law,” to ask the state presiding circuit 
judge to assign two other circuit judges to 
participate in the trial. 

It is true also that we have had in part 
the plan of prompt and practical appeals in 
several states. In Illinois the appellate court 
branches, two or three in number, have 
completed the processes of appeal for nearly 
all cases in Cook County for many years, 
and similar courts serve larger districts down 
state. These appellate judges are assigned 
to the districts from the trial bench, by the 
supreme court, for stated terms. The system 
is a very successful example of the earlier 
mode. In California the one most com- 
mendable feature of appellate jurisdiction 
has been in the courts where the trials are 
held. It is possible to decentralize appeals, 
to make justice vastly more effective and the 
Editor is thankful for having eminent au- 
thority for principles so likely to upset the 
average reader. 

Returning to our first paragraph: Unifica- 
tion of courts is on the way. It has gone 
much farther of late than was deemed pos- 
sible only a few years ago. It seemed aca- 
demic as long as the amendment of con- 
stitutions appeared to bar the way. In Vir- 
ginia, first, the course was taken of provid- 
ing an officer more capable than the little 
admired justice of the peace. The counties 
were permitted to authorize the circuit 
judges to appoint assistants on salary to per- 
form all and more than all of the duties 
within justice court jurisdiction. These as- 
sistants served so well that today there is 
very little in any county for a justice of the 
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peace to do. In Virginia we have the in- 
stance of a state system so simplified that 
concurrence of the appellate and circuit 
court judges in respect to administration 
brings about de facto unification with no 
further law. 
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The need for supplanting the definitely 
and pitiably inferior courts has been found. 
Maryland and Indiana are on the way. The 
movement will be encouraged by an article 
concerning the Virginia system in an early 
number of the JouRNAL. 


Arizona Takes Lead in Rule-Making 


In AN AcT adopted in Arizona one year ago 
the legislature conferred power on the su- 
preme court to “regulate pleading, practice 
and procedure in judicial proceedings in all 
courts of the state, for the purpose of sim- 
plifying the same and of promoting the 
speedy determination of litigation upon its 
merits.” 

The consequences of this delegation of 
power have been unprecedented. On Janu- 
ary first the new civil procedural code su- 
perseded all previous rules in that field; on 
April first the criminal code, the first one 
ever adopted in its entirely at one time, will 
take effect. 

Most remarkable is the fact that each of 
these codes of procedure embodies the best 
practice and best thinking of committees 
representing the bench and bar of the coun- 
try. 

The entire theory concerning the delega- 
tion of rule-making power and the value of 
a federal civil procedural code is exempli- 
fied, as theories rarely are, in adoption of 
the new civil code in Arizona. The adop- 
tion of the criminal code demonstrates the 
value, mainly against experience, of “model” 
codes. On another page Professor John B. 


*It is appropriate to mention also some of the 
lawyers and judges who have given support to 
this striking movement in the past two years. 
The following list must not be considered in- 
clusive. In aid of the criminal code: Earl Ander- 
son, Richard F. Harless, Charles R. Ewing, Lynn 
Laney and Gene S. Cunningham. In aid of the 
civil code: J. Early Craig, Carl G. Krook, George 
R. Darnell, E. T. Cusick, and Norman S. Hull. 

Justices of the Supreme Court: Henry D. Ross, 
Alfred C. Lockwood, Archibald G. McAlister. 
State Bar committee that supported passage of 


Waite tells about the production, at enor- 
mous cost of time and money, of the Amer- 
ican Law Institute model code of criminal 
procedure. With the exception of one sin- 
gle inappropriate chapter out of twenty- 
five chapters, and a few trifling textual 
changes, this code now stands as law in 
Arizona. 

This is a highly significant advance, but 
it will not be fair to measure Arizona’s prog- 
ress in crime control by the instant action. 
Professor Waite labored long with many 
others in the preparation of this code. It is 
in all respects a model as to the routine de- 
tails of proceedings from arrest to and in- 
cluding appeal. Nothing has been omitted; 
every rule has been subjected to intensive 
study by lawyers having various relations to 
criminal trials. But it is not defective pro- 
cedure that accounts chiefly for failure to 
curb crime. The citadels of crime are 
found on the political side—court organiza- 
tion and disorganization, judicial selection 
and tenure, jury selection, lack of coordina- 
tion, leadership and responsibility. 

In the concise and modest prefaces to 
these codes the court credits the sources. 
The civil rules “are in substance, the new 


the enabling act: T. J. Byrne, Norman Hull, 
Fred Blair and Charles A. Carson. Members of 
the Judicial Council, active in the earlier stages: 
Hon. Alfred C. Lockwood, Supreme Court; Hon. 
J. C. Niles, Superior Court; Hon. Nat T. McKee, 
J. P.; Joseph Conway, Attorney General; Prof. 
Chester Smith, Ariz. Law School; Messrs. Al 
Favour, Allen K. Perry and Norman Hull, of the 
State Bar. Our correspondent informs us that 
Justice Lockwood, as head of the Judicial Council, 
and as member of the Supreme Court, is entitled to 
special commendation for distinguished leadership. 


I 
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federal rules of civil procedure, modified in 
a few instances to suit our local conditions.” 
We hope in the next number of the Jour- 
NAL to present an appraisal of this work by 
a conspicuous member of the supreme court 
committee on rules. The Arizona action 
will afford a test of the court’s belief that 
virtually all of the highly progressive rules 
in effect in the federal district courts will 
serve in a state. At the same time the court 
in each preface tells the practitioners that 
when any rules appears unsuitable it can 
readily be amended. 

Here we have the rule-making principle 
applied in connection with the principle of 
uniformity of procedure between state and 
federal systems. We cannot yet conceive of 
such substantial conformity in all states, but 
it does appear that from this time Arizona 
lawyers will need to know only a single code 
of civil procedure. 


A Change in Typography Explained 

Readers of the Journat will find this 
number unfamiliar in appearance. Pursu- 
ant to instructions the Editor has been strug- 
gling with the problems of type style and 
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legibility. On advice he chose the type used 
in one of our oldest and most admired 
monthly magazines. The printer then or- 
dered a magazine and font of matrices and 
did not discover until ready for the press 
that the manufacturers had imposed upon 
him a different type. The experiment will 
be “continued in the next number.” In or- 
der to get the best effect a change has been 
made from smooth to “eggshell” paper, and 
this, unfortunately, prevents the use of half- 
tone portraits of authors. It is of course al- 
ways possible, should opinion demand, to 
return to the paper that permits using por- 
traits. 

An equally important change—one that 
shall surely escape criticism—will be given 
effect in the first number of the next vol- 
ume, which will be the June issue. From 
that time the JourNat will be of a larger 
size, but not too large to fit easily on shelves 
designed for law books. 

The self-evident failure to get this num- 
ber published “on time,” must be attributed 
to a decision to make changes after nearly 
all of the type had been set for the Febru- 
ary number. 


Arizona’s Code of Criminal Procedure 
By Joun B. Warre! 


THE COOPERATION in Arizona between the 
legislature, the supreme court and the State 
Bar affords a convincing instance of progress 
along effective lines in the improvement of 
judicial procedure. The result of this co- 
operation during the year 1939 has effected 
a thoroughly modernized procedure in both 
civil and criminal fields. 

The legislature performed its necessary 
role by delegating power to the supreme 
court to promulgate rules of pleading, prac- 
tice and procedure in judicial proceedings, 
and by making the State Bar, or a selected 





1. Of Michigan Law School Faculty. 


group thereof, an advisory committee. The 
State Bar created committees; and the court 
formally adopted codes that may be pre- 
sumed to give Arizona a preeminence in 
procedural reform. The first sentence of 
the enabling act is the most significant: 


“The supreme court, by rules promulgated 
from time to time, shall regulate pleading, 
practice and procedure in judicial proceed- 
ings in all courts of the state, for the purpose 
of simplifying the same and of promoting 
the speedy determination of litigation upon 
its merits.” 

The demand for such a charter of rights 
to enable the judiciary to accept direct and 


positive responsibility for the improvement 
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of justice has been echoed in bar programs 
and addresses ever since it was first recom- 
mended to the profession by Dean Pound 
nearly a generation ago. After years of 
almost fruitless effort there finally emerged 
the act of congress that opened a way for 
a study of rule-making and rules on a na- 
tional scale. How far the movement may 
progress in the states cannot be foretold. 
There is undoubtedly considerable encour- 
agement. There are also a number of states 
in which no real start has been made under 
power conferred by legislatures a number of 
years ago. 

The more striking then is the promptness 
of action in Arizona. The supreme court 
justices decided that the- work should em- 
brace both criminal and civil procedure. 
But neither the expedition with which it 
acted, nor the scope of the changes that were 
made, should be thought suggestive of su- 
perficiality or carelessness in the work done. 

For four years the new federal trial rules 
have been under discussion and for more 
than a year have been in full operation. The 
generally accepted success of this code en- 
ables those who make rules to move forward 
with far more assurance than ever before. 
As for the criminal rules, there has been a 
carefully constructed model for a longer 
time. The American Law Institute began 
its work with special resources of men and 
money a dozen years ago. For many years 
the ablest and most experienced lawyers, 
judges and law teachers cooperated in the 
analysis of conditions, of existing rules, of 
all proposals, and finally gave assent to a 
complete code. 
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To present any full account of the time, 
money and effort expended in the perform- 
ance of this duty would require more space 
than is available. The record stands and 
the code speaks for itself. In the years since 
its promulgation there has been less agita- 
tion concerning criminal procedure than for- 
merly. There may have been an increasingly 
widespread realization that convictions de- 
pend less on what procedure is required 
by law than on the character and ability of 
the personnel by which the legal procedure 
is carried out. 

In any event the action of the bar and 
bench in Arizona stands out as an admirable 
instance of prompt and cooperative effort 
to improve the administration of criminal 
justice so far as it can be done by legal rules. 

The code of criminal procedure adopted 
by the Arizona court to take effect April 1, 
1940, is, except for omission of one of twen- 
ty-four chapters and minor textual altera- 
tions, identical with the code proposed by 
the Institute. No model law or code of 
laws can be presumed to meet all local con- 
ditions. But so far as procedure is con- 
cerned there should be little need for di- 
vergence among the states. The Arizona 
court suggests in a memorandum that 
amendment may be required. The oppor- 
tunity to discover the need for amendment 
through experience and to make amend- 
ments easily as new conditions call for them 
constitute two of the great merits of the 
principle of judicial, rather than legislative, 
rule-making. Future developments in Ari- 
zona, following so auspicious a beginning, 
should be of widespread interest. 





Law, like religion, government, art, science, receives its meaning and 
value, not because of what it has been or is, but because of what it 


accomplishes as an instrument for the benefit of humanity—Ben W. 
Palmer, Minneapolis. 
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Standardized Jury Instructions Succeed 


By WiuiaM J. Patmer* 


“This is the greatest single contribution to time-saving efficiency in the 
administration of justice that has been made within my career in the 
law. It is the finest piece of statesmanship ever accomplished by a 
judicial body.”"—Hon. Minor Moore, Presiding Justice, L. A. Division, 


District Court of Appeal. 


IT HAS BEEN over a year since we installed 
in the superior court of Los Angeles county, a 
regime of “standardized” jury instructions 
for general use in civil cases, particularly in 
cases arising from alleged negligence. The 
practical value of the system may now be 
appraised with a good measure of confi- 
dence. Before proceeding to that objective, 
however, it seems fitting that a statement of 
the history of the project be made. 

Some skepticism, including a bit of uncer- 
tainty in the minds of the editors themselves 
as to what usefulness their efforts would at- 
tain, accompanied the launching of the en- 
deavor. There were members of the bar and 
judges who thought the program imprac- 
ticable, considered standardization impos- 
sible, and saw in the scheme just another 
butterfly to flit across the sky and disappear 
behind a cloud of reality. At least one law- 
yer made the prediction that in six months 
the project would have found its way into 
oblivion. It was apparent that our under- 
taking would be forced to weave its way 
through a thicket of human nature, beginning 
with the negative condition of lack of imag- 
ination and extending through complacency, 
inertia, conflict of interests and possibly into 
the thornier coppice of obstinacy, egotism and 
jealousy. 

The instructions and the estabishment of 
the entire system now in use are the fruitage 





*The Author is a judge of the Superior Court 
for Los Angeles County. He was Chairman of the 
committee of judges and lawyers that drafted the 
standard instructions. The Committee included 
Judges Harry R. Archbald and Henry M. Willis; 
for the Los Angeles Bar Association, Allen W. 


of the labors of a committee extending over 
a period of nearly two years. Two years 
would have been a disproportionately long 
time for the work except for the fact that 
the members of the committee were heavily 
burdened with other duties. Virtually noth- 
ing could be accomplished during the sum- 
mer periods, as it was futile to attempt to 
harmonize the vacation absences. The com- 
mittee was composed of three judges and five 
lawyers. The former were appointed by the 
presiding judge of our court; the latter by 
the presidents of the Los Angeles Bar Asso- 
ciation and the Lawyers Club of the county. 
Except for some general instructions that 
might be useful in any civil jury trial, the 
work is devoted entirely to the negligence 
field, which is quite thoroughly covered. This 
field was concentrated upon because approxi- 
mately ninety-one per cent of the civil jury 
trials in our court arise from alleged negli- 
gence; because the object of our efforts was 
the creation, not of a textbook or a digest 
or a bulky compilation, but of a handy, prac- 
tical, time-saving, error-saving implement; 
and because the other nine per cent of jury 
trials are of such varied types as not to jus- 
tify the vast expenditure of time that would 
be required to produce comprehensive sets 
of instructions useful in all such fields. 
Perhaps it was in a rather bold manner 
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County, Bertin A. Weyl. 
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that we proceeded with our work. We did 
not look through the books of precedent to 
find forms that had been “approved,” and 
then copy them or from them. A court of 
review holds that the giving of a certain in- 
struction to the jury was not prejudicial error 
such as to require a reversal and new trial. 
But obviously such a holding does not mean 
that the instruction in question was perfectly 
drafted. The fact is that many an awkward, 
cumbersome piece of legal literature, laid 
upon the minds of jurors has been “passed” 
by reviewing courts simply because the courts 
have been of the opinion that, when con- 
sidered in connection with all the instruc- 


tions given, the instruction in question, al-. 


though in and of itself possibly misleading 
or uncertain, did not contribute to a miscar- 
riage of justice. 

Then, too, while we wanted to speak in 
good language, we were eager to speak in 
language that would be understandable to 
the average juror, and to that end we felt 
that we should freely depart from the stilted, 
set and hackneyed forms of expression often 
appearing in the jargon of the profession. 
Furthermore, we were drafting our instruc- 
tions with a different point of view from that 
of the advocate. We were not trying to say 
things in a way that would favor one party 
or the other, but with the sole object of mak- 
ing a clear statement of the law to an im- 
partial arbiter. Of course, it is neither pos- 
sible nor desirable to be wholly original in 
stating the law. Our effort was not to be 
original, but to be clear. If there is any orig- 
inality in the work, that result is a by-product. 

To each instruction before approval, we 
applied four tests: 1. Is it a sound statement 
of the law? 2. Is it as short as it can be and 
accomplish its purpose? 3. Is it as clear as 
possible? 4. Is it good English (is it gram- 
matical, and how about the diction) ? 

Some illustrations, I feel, would be fitting, 
but lest this article be unduly extended, I 
shall choose as an example just one of the 
shorter and relatively simple, general instruc- 
tions. Here is an instruction that has been 





[Vo.. 23 


given probably a thousand and one times in 
the courts of California: 


A SAMPLE ProsBL—EM 


“A witness false in one part of his testi- 
mony is to be distrusted in others; that is to 
say, you may reject the whole of the testi- 
mony of a witness who has wilfully sworn 
falsely as to a material point; and if you are 
convinced that a witness has wilfully sworn 
falsely, you must treat all of his testimony 
with distrust and suspicion, and reject it all 
unless you shall be convinced, notwithstand- 
ing, the base character of the witness, that 
he has in other particulars sworn to the 
truth.” 


The instruction is guilty on four counts: 
1. It is prolix, repetitious and cumbersome. 
In our instruction taking its place, we have 
used 32 fewer words. 2. It overlooks the 
fact that a witness may not be sworn but 
may affirm. 3. It is an unsound statement 
of the law because it requires a greater quan- 
tum of proof than is necessary in civil actions. 
(Note: “Unless you shall be convinced”). 
4. It gives the jurors a false notion in imply- 
ing that only a person of “base character” 
will wilfully testify falsely. Persons of good 
character, in the throe of a violent conflict 
of emotions and interests, have knowingly 
testified falsely. 

This is the instruction as written for the 
new manual: 

“A witness false in one part of his testi- 
mony is to be distrusted in others; that is to 
say, you may reject the whole testimony of 
a witness who wilfully has testified falsely 
as to a material point, unless, from all the 
evidence, you shall believe that the prob- 


ability of truth favors his testimony in other 
particulars.” 


TuHreEE Devices EMPLOYED 


In our effort to attain the greatest possible 
adaptability to variations in facts, we used 
three devices. Having no better name for 
the method, we called one of them the “build- 
ing-block system.” By this system, instead 


of attempting to write one general instruc- 
tion on a given subject, much of which would 
be inappropriate to the needs of a particular 
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case, we created a series of “building-blocks.” 
The instruction required in a given case is 
built by selecting such of these blocks as are 
appropriate. They fit to compose one com- 
prehensive instruction on the subject. Deal- 
ing with California’s guest law, for instance, 
we have 16 “blocks,” and a like number on 
the subject of imputed negligence arising 
from a joint venture. 

The use of brackets, indicating optional 
words, phrases, clauses and paragraphs, is a 
second method used to cope with the prob- 
lem of adaptability. A third device consists 
of a group of instructions called “extension 
instructions,” by which the other instructions 
may be adapted to cases, for example, in 
which there is a cross-complaint, or two or 
more plaintiffs with separate claims (arising 
from the same accident), or two or more de- 
fendants with separate defenses, or in which 
the relationship of agency or partnership or 
ownership and permission is involved. The 
manual has 75 main titles, with “building- 
blocks” in varying number under the titles. 

The complete system consists of the man- 
ual, which has been published in a leather 
bound book with removable sheets to permit 
of additions and changes,* and a file of loose- 
sheet, legal cap forms, maintained at the 
court, which correspond in number and title 
and are identical in wording, with the forms 
in the book. The lawyer uses the book to 
select the forms he wants, gives the numbers 
to the trial clerk, who then supplies the law- 
yer with the requested instructions. The 
lawyer fills in any blanks, makes any modi- 
fications he wishes, adds any specially drafted 
instructions he proposes, and delivers the sct 
to the judge in the usual manner. Thus the 
lawyer is saved not only the time of drafting 
many instructions, but even the expense of 


having them typed. 
System STanps First YEAR TEST 


How does the regime stand today after 
nearly a year of practical test? So strongly 





*Published by Wolfer Printing Co., 416 Wall 
Street, Los Angeles, California. Price $10. 
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established in the practice of our court and 
in the favor of judges and lawyers that no 
one, I am sure could induce the court to 
abandon it. There are yet a few insurance 
company lawyers—not all—who resist the 
innovation. They do not like it for two rea- 
sons: first, because they do not like to see 
the plaintiff helped with his instructions, and 
thus fortified against a move for new trial or 
appeal, based upon some error in instructions ; 
secondly, because they do not like to surren- 
der their formula instructions, by which they 
use the judge’s voice to carry on their argu- 
ment to the jury and in which they repeat 
and repeat and repeat the magic phrase, “you 
will find for the defendant.” But even these 
non-conformists now have given up hope, I 
am sure, that the system will be abandoned. 

It is possible that there are yet a few judges 
of our fifty, who never have taken the time 
to study the work carefully and who, thus 
not knowing just what they have at hand, 
have failed to make full use of the imple- 
ment. It is quite possible that there is yet 
among us a judge who, for one reason or an- 
other, still gives all, or nearly all, the for- 
mula instructions requested, even when one 
impartial instruction from the book would 
cover the subject in much less time and with 
greater clarity. 


LAwYEr’s Work Mape EAsy AND CERTAIN 


On the other side of the ledger, however, 
we have these facts: The work has saved and 
is saving inestimable hours of time for prac- 
ticing lawyers, a fact often spoken of with 
appreciation. The forms are being used with 
fixed regularity. To the younger lawyer, 
particularly, the regime has been manna. It 
has enabled him to go into court with greater 
confidence and has saved him much distress 
from uncertainty in preparation. One of 
them called on me before the work was off 
the press, eager to obtain a copy. He told 
me of his case soon coming up for trial. 
He had been working on the instructions 
for six months, he said. If he had had the 
manual, he could have selected all the in- 
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struction he needed for his case in thirty 
minutes. 

Our ablest judges use the manual faith- 
fully in the trial of jury cases. The testi- 
mony of one of these is typical. For years 
before the present system was adopted, he 
kept a record of the time consumed in in- 
structing juries. He reports that by making 
maximum use of the new regime, he now 
instructs his juries in approximately half 
the time previously required, and he pre- 
pares his instructions in less than one-third 
the time. 

It has been reported on several occasions 
by both judges and lawyers that jurors 
themselves, after being discharged, have 
commented on the instructions, expressing 
appreciation of their clarity, making com- 
ments such as this: “I really felt as if I 
understood the law; the instructions were 
clear and in our language.” 

If we have made the law clearer to the 
jurors, if we have prevented confusion in 
their minds, perhaps, too, verdicts have 
been more intelligently considered. 
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Without doubt, some new trials and ap- 
peals have been avoided, proceedings that 
otherwise would have followed errors in in- 
structions. 

The manual is now part of the working 
equipment of practically every court in Cali- 
fornia. The extent to which it is used 
varies, without doubt, but many gratifying 
testimonials have come from judges through- 
out the state. In a scattered way, the book 
has been purchased by lawyers throughout 
the state. 

Giving some evidence of the interest in 
the project is the fact that copies of the 
manual have been purchased in nearly thirty 
states outside of California. 

At the most recent meeting of the Cali- 
fornia Judges’ Association embracing all 
our courts, a resolution was adopted urging 
the use of the standardized forms through- 
out the state. It is a fair statement, based 
upon expressions and reports to me, that the 
work has the esteem and the encouragement 
of the justices of our courts of review. 


Local Politics vs. Prosecuting Attorney 


By Litoyp W. KENNEDy* 


And so, you and Homer and Simonides are agreed that justice is an art 
of theft; to be practiced however for the good of friends and for the harm 
of enemies,—that was what you were saying?—Book I, Plato—The 


Republic. 


THERE is a widespread belief often revealed 
in some general observations such as this: 
“A legal education is an excellent one for 
any young man regardless of whether he 
practices law or enters the field of business.” 
If asked to explain why it is excellent, the 
speaker usually resorts to vague exposition— 
law is a study of human relations and hence 
a fine training for business; or, business has 
problems of labor, contracts, taxes, and so 





*Of the Erie, Pennsylvania Bar. 


forth, and a legal education furnishes a fine 
background for a career in business. A more 
specific answer which still has the virtue of 
wide generality may be: “A man in busi- 


ness who has had training in law knows 
when he needs a lawyer and when he does 
not, and when he does have need of one, is 
able to distinguish a good lawyer from a 
poor one.” 

Another belief which is rapidly approach- 
ing the status of near-universal conviction 
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among those having reason to consider it, 
is the feeling that subjection to local politics 
is rendering the office of district attorney 
less and less capable of performing its public 
service on a level of high ethical significance. 
The general reasons given in elucidation of 
this belief, like those given to sustain the 
advantages of a legal education for all ca- 
reers, lack the concreteness necessary to put 
the finger of conviction on it—lack the ap- 
peal to specific fact. It is the purpose of 
this article to outline one or two instances 
illustrating the malignancy of political influ- 
ence on the functioning of prosecuting of- 
ficers. 

Pennsylvania is suffering from the curse 
of an archaic minor tribunal system. As the 
majority of states are still back in the feudal 
era in this respect, Pennsylvania may be 
treated as sufficiently typical. As the disease 
in large centers is more widely understood, 
consider a smaller unit, say a county with a 
population of around 250,000. Such a 
county may have from 30 to 50 justices of 
the peace and a prosecuting office composed 
of one district attorney and two to six as- 
sistants. A justice of the peace has summary 
jurisdiction over minor misdemeanors usually 
not exceeding ninety days imprisonment and 
$100 fine. With felonies and the more seri- 
ous crimes, the justice of the peace binds the 
accused over to the next term of court if he 
finds the evidence warrants this, and he usu- 
ally does. Why, in criminal cases, an alder- 
man or justice of the peace will hold persons 
for trial against whom there is not enough 
evidence upon which to base even a civil 
suit, is a story in itself, a distressing and a 
sordid story, but it is true and it is a fact, 
at least in Pennsylvania.’ 

It is at this point that the District Attor- 





1. “An examination of the records of cases 
passed upon by grand juries will prove that an un- 
suspecting public pays an enormous tax for some- 
thing over which they know but little, and have 
no way of knowing, unless they serve on a grand 
jury. One paramount view each grand juror 
learns from this experience is that justices of the 
peace and alderman have in the past, and are still 
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ney enters. If he weeded out the numerous 
cases which should never be tried before a 
jury he would do much to remedy one of 
the outstanding evils of the justice of the 
peace system. But there are 30 to 50 justices 
of the peace each with their own political 
following in the county. The functioning 
of a District Attorney’s Office on a high 
ethical plane would bring immediate con- 
flict with the justices of the peace. As lit- 
eral adherence to the Ten Commandments 
would today be economic suicide, so would 
judicial impartiality and basic honesty be 
political suicide by a district attorney. There 
are exceptions, and glorious ones, but they 
will continue to be rare so long as the prose- 
cuting attorney is vulnerable to local politics. 

Despite occasional judicial declarations 
that the number of convictions is not the 
proper measure of a prosecutor’s office, it 
remains politically fine claptrap. When 
popular clamor is on the loose it may re- 
quire a far higher moral stamina not to 
prosecute, but as this is not only the more 
difficult way but is also the path to political 
oblivion, it is seldom chosen. Likewise haz- 
ardous is vigorous prosecution when the ac- 
cused has political power. 

It is not generally realized that our system 
of criminal law demands prosecutors of ju- 
dical caliber if that system is to administer 
justice acceptably, and that the office of 
prosecuting attorney suffers equally with the 
office of judge if dominated by local politics. 
“At an assize at which I presided when on 
the trial bench, I thought that the prosecut- 
ing counsel, appointed by the government, 
was unduly harsh and partial in his treat- 
ment of the facts, and I communicated with 
the government, recommending that he 
should not again be appointed for such pur- 





daily advising criminal litigation, holding persons 
to await the action of the grand jury for crimes 
(misdeameanors and felonies), on evidence that 
discloses not even civil liability, for the mere pur- 
pose of collecting fees and costs.”—From a formal 
resolution of the Allegheny County, Pennsylvania, 
Grand Jurors Association, 1938. Italics in the 
original. 





182 


pose, and he was not.”* There is a quiet 
serenity to this statement of Justice Rid- 
dell’s concerning criminal law administra- 
tion in Canada that is like a cool hand on 
a fevered brow. That the Canadian and 
English approach to criminal law is a con- 
comitant of a lesser degree of criminality 
than exists in the United States is a recog- 
nized social fact. May not the separation 
of rampant partiality, political depravity, 
and pugnacious persecution in the name of 
the state, from the administration of crimi- 
nal justice, account in part at least, for this? 

Statistics show that only about one-half 
of one percent of criminal cases are ap- 
pealed from the trial court. This means 
that the only justice the vast majority of 
accused persons are ever to experience is at 
the hands of the judges presiding in the 
lower courts and the prosecuting attorneys 
who work in their courts. A judge in sen- 
tencing a prisoner must, according to the 
best ideas of our social sciences, look as 
much toward the reformation and rehabili- 
tation of the accused as toward his punish- 
ment. As but few courts have adequate fa- 
cilities for the detailed investigation of the 
character and background of adult crim- 
inals, much reliance is placed by the court 
upon the recommendation of the district at- 
torny’s office which, in theory if not in fact, 
has made some investigation into the his- 
tory of the wrongdoer. This recommending 
power by the prosecuting attorney and his 
staff is a force far more potent than most 
persons, even attorneys, realize. In the 
hands of small-minded men, in the hands 
of the bull-dozers and the strutters whose 


2. From Criminal Law Administration in On- 
tario, by Justice Riddell, Journal of American 
Judicature Society, 23:67 (August, 1939). 

3. “Too often a district attorney fails to realize 
that in order to uphold the rule of reasonable doubt 
he must be ready to stand by while guilty men are 
acquitted so that no innocent defendant may be 
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goal of high achievement is the percentage 
of convictions, this power is a terrible thing. 
In describing the philosophic attitude of 
mind which is essential to a good judge, Wil- 
liam James referred to this test: “Is there 
space and air in his mind, or must his com- 
panions gasp for breath whenever they talk 
with him”? 

That a prosecuting attorney must have in 
some degree the true judicial temperament, 
that precious capability of disinterested de- 
tachment, is gradually dawning in our ap- 
prehension of what must come. To uphold 
the new code of ethics in criminal cases now 
under consideration by a committee of the 
American Bar Association,’ a prosecuting 
officer must have a personality built on a 
broader base and an intellectuality of a 
higher caliber than the majority of his prede- 
cessors have possessed. This type is not 
spawned in the cesspools of local politics, 
though occasionally they do emerge even 
from the slime. The same measures to pro- 
tect judical integrity must be applied to the 
methods of selection and supervision of 
prosecuting state’s attorneys—long term ap- 
pointments, not elections, disciplinary super- 
vision by the attorney general, not political 
boss dictation. 

When the principle of the public defender 
is more widely accepted, and when the of- 
fice of prosecutor is held by big men, the 
philosophers may have a new chance to dis- 
cover a definition of that elusive concept— 
Justice. 

“For man, when perfected, is the best of 


animals, but, when separated from law and 
justice, he is the worst of all.”—Aristotle. 


convicted. . . To be truly ethical a district attorney 
must realize that his function is not to convict at 
all costs but to carry out justice impartially and 
this in spite of public clamour and political ambi- 
tions.”—Report of Section on Legal Ethics and 
Professional Discipline, Oct., 1939, Am. Bar. Assn. 
Jour. 





What men want is not talent, it is purpose; not the power to achieve, 
but the will to labor.—Lord Lytton. 
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Wanted—A Model Probate Code* 


By Tuomas E. ATKINSONt 


In A previous paper’ the writer urged uni- 
formity of operation of probate procedure 
within the state. Uniformity between states 
is quite another problem. Evidently in the 
belief that the practice regarding probate 
and contest of wills could be improved, the 
National Conference of Commissioners on 
Uniform State Laws appointed a committee 
to prepare a Uniform Act for Notice to 
Legatees.?, This committee reported in 1930 
that it was impossible to draft an act provid- 
ing for notice before probate without abol- 
ishing probate in common form, which no 
state having that procedure was likely to do.® 
The committee, however, submitted a draft 
of an act requiring notice after probate. In 
1933 the committee further reported that 
after study it seemed impossible to secure 
any uniformity concerning probate of wills, 
and the committee was accordingly dis- 
charged.* However, this action cannot be 
taken as indicating the Conference’s belief 
that there are not general deficiencies in 
these and other phases of probate law, and 
even a brief consideration of the general 
situation will show that such deficiencies 
exist. 


*This is the third and final article concerning 
Probate Courts and Procedure. The first was 
entitled “Organization of Probate Courts and the 
Qualifications of Probate Judges and was pub- 
lished in the October number, 23:3:93. The sec- 
ond article was entitled “Old Principles and New 
Ideas Concerning Probate Court Procedure,” and 
appeared in the December number, 23 :4 :137. 

tProfessor of Law, University of Missouri; 
Author, Atkinson on Wills; Coeditor, Mechem and 
Atkinson, Cases on Wills and Administration. 

1. Old Principles and New Ideas Concerning 
Probate Court Procedure, 23 Journ. Am. Jud. Soc. 
137, 141. 

2. Handbook of the Conference, 1925, pp. 10, 
248. No such committee is mentioned in the 
handbooks for previous years. 

3. Handbook of the Conference, 1930, pp. 46, 
578, 

4. Handbook of the Conference, 1933, p. 61. In 
the same year the conference, by a divided vote, 
lecided to discontinue work on the Uniform Intes- 


PROBATE OF WILLS 


In the English ecclesiastical courts testa- 
ments of personality could be probated in 
either common or solemn form. Probate in 
common form was effected by production of 
the will by the executor before the ordinary 
who usually admitted it to probate upon the 
testimony of the executor alone. No notice 
was given to anyone of the proceeding, but 
it might be called into question at any time 
within thirty years. Wherever a caveat was 
filed to the will, the will had to be proved 
in solemn form, and this was sometimes done 
to obviate subsequent difficulty even when 
no caveat was filed. Probate in solemn form 
required the executor to summon all the wit- 
nesses and make strict proof of the will be- 
fore the next of kin, who had a chance to 
contest the same.® Probate in common and 
solemn form has been retained in England.’ 

Two features of probate in common form, 
the absence of notice and the informal 
method of proof, were undoubtedly the cause 
of the third attribute, the ease with which 
it could be drawn into question. Under 
American statutes, a given state may have 


tacy Act and the Uniform Dower Rights Act for 
the same reason. Ibid., pp. 80-82, 337-354. See 
also Eagleton, Introduction to the Intestacy Act 
and the Dower Rights Act, 20 Iowa L. R. 241. 
However, as early as 1892 the Conferences adopted 
a Uniform Wills Act, Foreign Executed, now in 
force in eleven jurisdictions, and the Uniform 
Wills Act, Foreign Probated, now in force in 
five states. In addition the Conference has in the 
course of preparation a Uniform Ancillary Ad- 
ministration of Estates Act. 

5. At common law wills of land were not pro- 
bated but were proved like deeds in each action in 
which they were relied on as a source of title. 
It was not until the Court of Probate Act of 
1857 abolishing the testamentary jurisdiction of 
the ecclesiastical courts that probate in England 
was effective as to devises of land. 20 and 21 
Vict. c. 77, xii. 

6. See Sheppard’s Touchstone, p. 498. 

7. Williams on Executors (12th ed.) pp. 202- 
216, 399. 
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any, all or none of the features of probate in 
common form. Some states have probate 
without notice substantially as in common 
form,® and occasionally the statutes actually 
use the old expression. Some statutes con- 
template that wills shall be probated ex parte 
in all cases.1° The chief advantage of pro- 
bate without prior notice is that the executor 
can go into possession of the property with- 
out delay, and no special administration is 
necessary during the period within which the 
wili cannot be proved. Undoubtedly, pro- 
bate without notice is efficient if there is no 
question about the external validity of the 
will, which of course covers the great ma- 
jority of the cases. Though there is no 
formal notice, the heirs and other interested 
persons are almost certain to hear of the 
proceedings." Unfortunately, to provide 
for contest of the will, it is thought necessary 
to allow a considerable period within which 
contest may be filed. While the tendency is 
to shorten this period, it is seldom less than 


8. State v. Gideon (Mo. App. 1922) 237 S.W. 
220; Mills v. Mills (1928) 195 N.C. 595, 143 S.E. 
131; Ropar v. Ropar (1916) 78 W. Va. 228, 88 
S.E. 834. 

9. Ga. Code (1933) sec. 113-601, et seq. Cf. 
Miss. Code (1930) secs. 1600, 1607; N. C. Code 
(1935) secs. 4139, 4145, 4159-4161a; Va. Code 


(1936) secs. 5253, 5259; W. Va. Code (1936) secs. 
4065, 4070. 


10. Mo. Rev. Stat. (1929) secs. 528-531; Wash. 
Code (Pierce, 1933) sec. 10049. 

11. See Crippen v. Dexter (1859) 13 Gray 
(Mass.) 330. 

12. Ga. Code (1933) sec. 113-605 (seven years) ; 
Miss. Code (1930) sec. 1609 (two years); Mo. 
Rev. Stat. (1929) sec. 537 (one year—formerly 
five, then two, years); N. C. Code (1935) sec. 
4158 (seven years); Va. Code (1936) sec. 5259 
(one year—reduced from two years in 1934); 
Wash. Code (Pierce, 1933) sec. 10017 (six 
months); W. Va. Code (1936) sec. 4071 (two— 
formerly five years). In most of these states the 
time may be further extended in favor of infant 
heirs. Some of them have provisions for the pro- 
tection of innocent purchasers who buy from de- 
visees within the statutory period for contest. 

13. Ohio Stat. (1936) sec. 10504-17 (notice as 
the court may direct or approve). 

14. Ill. Probate Act (1939) sec. 64 (unless 
heir’s or devisee’s addresses are not stated in pe- 
tition in which case there is notice by publication) ; 
N. Y. Surrogate’s Court Act, sec. 140. 

15. Neb. Comp. Stat. (1929) sec. 30-218. 


16. Cal. Probate Code secs. 327, 328; Kan. Pro- 
bate Code (1939) sec. 198; Mich. Probate Code 
(1939) c. II sec. 29; Minn. Laws (1935) sec. 53; 
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one year and often considerably longer.’? 
In a majority of the states, the statutes 
require some sort of notice of the application 
prior to probate. The Ohio statute does not 
specify the manner of notice.4* Elsewhere 
it must be personal,'* or by publication,” or 
by both mailing and publication.’* Texas is 
satisfied with posting of notice.17 In Massa- 
chusetts the statutes do not expressly require 
notice, but the courts direct notice to be 
given as a matter of practice."* The new 
Kansas Probate Code abandons ex parte pro- 
bate and requires notice to be given in ad- 
vance.!® In general ten to thirty days 
personal notice is required though there is 
often a longer period in case of publica- 
tion.” A special administrator may be 
necessary when estate affairs require atten- 
tion during this interval.27 However, in the 
states requiring notice before probate, the 
time within which the will may be contested 
is generally shorter than in the jurisdictions 
allowing probate in common form.” The 


Utah Rev. Stat. (1933) sec. 102-3-5 (mailing and 
either publication or posting). 

17. Shaffer v. Luby’s Estate (1927, Tex. Civ. 
App.) 297 S.W. 582. 

18. See Bonnemort v. Gill (1897) 167 Mass. 
338, 45 N.E. 768; Donnell v. Goss (1929) 269 
Mass. 214, 169 N.E. 150. 

19. See Kansas Judicial Council Bull. Part I— 
13th Ann. Rep., (1939) p. 54, footnote to sec. 200. 

20. See authorities notes 14, 15, 16, supra. 

21. See Kan. Probate Code (1939) sec. 67; 
Mich. Probate Code (1939) c. II, secs. 60-64; 
N. Y. Surrogate’s Court Act, sec. 126. 

22. In most of these jurisdictions the contest 
can be carried on only by means of appeal, within 
a designated time. Kan. Probate Code (1939) sec. 
272 (nine months); Mass. Gen. Laws (1932) c. 
215, sec. 9 (twenty days); Mich. Probate Code 
(1939) c. I, sec. 36 (twenty days—subject to forty 
days extention); Minn. Laws (1935) c. 72, sec. 
166 (30 days if order is served; six months if not 
served); Neb. Comp. Stat. (1929) sec. 30-1602 
(thirty days); N. Y. Surrogate’s Court Act, sec. 
293 (thirty days after service of order). Cf. the 
jurisdiction where contest may be by separate 
action (or transfer) and not by appeal: Cal. Pro- 
bate Code, sec. 380 (six months); Ill. Probate 
Act (1939) sec. 90 (nine months); Ohio Stat. 
(1936) sec. 10504-32 (six months)—cf. sec. 10504- 
30 (where probate court rejects will must appeal 
within ten days) ; Utah Rev. Stat. (1933) sec. 102- 
3-12 (one year). In Texas where notice of peti- 
tion to probate need be given only by posting, 
there may be contest by separate action within 
four years. Tex. Stat. (Vernon, 1936) sec. 5534. 





The posting procedure makes the procedure sub- 
stantially equivalent to probate in common form. 
See note 17, supra. 
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earlier settlement of the matter is a distinct 
advantage. Of course this procedure itself 
does not take care of the situation of newly- 
discovered wills, nor of fraud in connection 
with the probate. However, these problems 
are not solved by probate in common form, 
for it is generally possible to obtain swift 
final adjudication in solemn form. Further- 
more, the new facts may not be ascertained 
until after expiration of the time within 
which the common form probate can be 
drawn into question. Such matters must 
have separate solution,?* regardless of 
whether notice is required prior to probate. 

As between probate in common form and 
probate after notice, the advantages of one 
seem to be the weaknesses of the other. The 
tentative act”* offered by the committee of 
the National Conference of Commissioners 
on Uniform State Laws permitted a combi- 
nation of certain advantages of both meth- 
ods. Briefly, it provided for probate without 
prior notice and for notice after probate, 
by personal service and publication with 
opportunity to contest within ninety days. 
The Florida Probate Act of 19335 contains 
a similar plan, possibly suggested by the 
committee’s proposal. Indeed, the Florida 
provision is an improvement, for it specifies 
notice by mail rather than by strict personal 
service, though the lengthening of the time 
for contest to six months seems undesirable. 
This general plan appears to be the fairest, 
quickest and least expensive method of es- 
tablishing wills. One slight improvement 
can be suggested. Practically every state pro- 
vides that notice must be given by publication 
notifying decedent’s creditors to present 
their claims. It would be entirely practical 





23. Statutes frequently, though not always, pro- 
vide for probate of after-discovered wills. For 
treatment of the more comprehensive type, see Fla. 
Laws 1933 c. 16103, secs. 63, 67, 69, 70. Statutes 
are usually silent as to the other matters and they 
are litigated along the lines of constructive trust 
or damage suits. See Vanneman, The Constructive 
Trust: A Neglected Remedy in Ohio, 10 U. of 
Cin. L. R. 366; Stansell, The Power of a Court 
of Equity to Give Relief from Decrees of the Pro- 
bate Court, 13 Chi-Kent R. 91; notes, 35 Mich. 
L. R. 348, 1033. 

24. See supra, note 3. 
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to combine the notice to creditors with the 
notice after probate, addressing it to all per- 
sons interested in the estate and directing 
that creditors present claims and heirs offer 
their objections to the will within the time 
or times stated. 

In America the statutes vary as to the 
proofs required for an uncontested will. 
While no jurisdiction seem to allow probate 
solely upon the executor’s oath in accord- 
ance with the ecclesiastical court practice,”® 
some require the testimony of only one 
attesting witness, others of two, and still 
others of all attesting witnesses. There is no 
correlation of these practices with the rule 
in the various jurisdictions regarding notice. 
As a whole, the problem is simply one of 
balancing the economy and convenience of 
a less stringent degree of proof with the 
chance that an invalid will may be admitted 
to probate because of failure to call all the 
witnesses. The question is certainly debat- 
able, though it would seem that if notice is 
given—either before or after probate—the 
testimony of one witness should be sufficient 
if the judge sees no suspicious signs. 


ConTEsT oF WILLS 


This matter is closely related to proceed- 
ings for probate. In a number of jurisdic- 
tions the statutes expressly contemplate that 
there may be some sort of a contest upon the 
hearing for admission of the will.27 Doubt- 
less there may be such a contest in other 
states, though it would not be apt to occur 
if probate is without prior notice. Some 
statutes provide for contest after probate in 
the court of probate,?* while others require 
a transfer of such contest to the ordinary 





25. Laws 1933, c. 16103, secs. 60, 65. 
26. Cf. Fla. Laws 1933 c. 16103, sec. 61. 


27. Cal. Probate Code sec. 370; Kan. Probate 
Code (1939) sec. 200; Mich. Probate Code (1939) 
c. II, sec. 24; Minn. Laws 1935 c. 72, secs. 53, 54; 
Miss. Code (1930) sec. 1607 (probate in solemn 
form); Neb. Comp. Stat. (1929) sec. 30-218; 
Utah Rev. Stat. (1933) secs. 102-3-7. See pro- 
ceedings of Idaho State Bar, 1 Idaho L. R. 219. 

28. Cal. Probate Code, sec. 380; Fla. Laws 1933, 
c. 16103, secs. 66, 67; Utah Rev. Stat. (1933) 
secs. 102-3-12. 
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court of record for trial.2® In a large num- 
ber of states the contest may be upon appeal 
from probate court to the ordinary trial 
court of record where the matter is tried 
de novo.*° Finally, some statutes provide 
for contest by the filing of a separate action 
in the ordinary trial court of record.*! Fre- 
quently there are two or more methods of 
contest in a single jurisdiction. Though this 
seems unnecessarily complicated, there is 
perhaps no great objection to alternative, as 
distinguished from cumulative, methods. 
Nor is it serious that there may be a formal 
contest upon hearing for probate and a real 
contest upon appeal or in a separate action. 
However, in Illinois there can be successive 
contests upon appeal from probate, and in a 
separate action in circuit court.*? Until re- 
cently there could be both an appeal from 
probate and a contest by separate action in 
Kansas.** This state of affairs is not in 
accordance with good sense, nor with the 
spirit of the principle of res judicata. 

It seems to the writer that the best pro- 
cedure for contest of wills is found in 
Massachusetts and New York. In these states 
the contest is had either in the court of 
probate, or upon transfer to the ordinary 
trial court.*4 This is the only contest per- 
mitted, though, of course, the case may be 
reviewed by the Supreme Judicial Court or 
the Appellate Division of the Supreme Court 
respectively. It is possible to have the real 
contest take place in the courts of probate 
in these jurisdictions because only members 
of the legal profession are judges of these 
courts. In states where this is not true, a 
compulsory transfer of contest to the trial 





29. Ohio Stat. (1936) sec. 10504-33. See also 
Miss. Code (1930) secs. 1607, 1608; N. C. Code 
(1935) sec. 4159. 

30. See supra note 22. As to Massachusetts 
and New York, see infra note 34. 

31. Ill. Probate Code (1939) sec. 90; Miss. 
Code (1930) sec. 1609; Mo. Rev. Stat. (1929) sec. 


537; Wash. Code (Pierce, 1933) sec. 10017. This . 


was formerly permitted in Kansas. See note 19. 
As to the nature of such an action, see note 36 
Mich. L. R. 120, 126-129. 

32. Buerger v. Buerger (1925) 317 Ill. 401, 148 
N.E. 274. In addition the will might be contested 
upon probate. The writer finds nothing in the III. 
Probate Code (1939) to indicate that the above 
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court of record seems the most efficient 
method.** A pro forma hearing by the 
probate court, with the real contest taking 
place upon prompt appeal to the trial court 
of record is not particularly objectionable.** 
But as shown above, other procedures exist 
in some states, varying from the slightly in- 
efficient to the downright ridiculous. 

PRESENTMENT AND ALLOWANCE OF CLAIMS 


It will not be possible to suggest here all 
the inefficiencies and uncertainties in the law 
connected with administration. Only a few 
examples will be treated, and these briefly. 
As an example of the red tape which a cred- 
itor of decedent is obliged to observe in 
order to preserve all rights concerning his 
claim, the statutes of Missouri require him 
to: (1) present a request for classification of 
the claim, (2) make a claim to the repre- 
sentative for allowance, and (3) present a 
demand to the probate court for allowance. 
While this law is fairly certain, it is com- 
plicated and has given rise to much difficulty 
in connection with the possible combination 
of these steps and the waivability thereof by 
the personal representative.** 

In most jurisdictions the main objections 
to the procedure relative to claims against 
the estate are not in the complexity, but 
rather in uncertainty, of the law. Must a 
creditor present tort, proprietary and equi- 
table claims under the various statutes? Must 
he present contingent claims, and if so, what 
is a contingent claim? For instance, must 
a purchaser of land from the decedent pre- 
sent a claim upon the latter’s warranty 
under penalty of being barred as to breaches 
occurring in the future?** Under what, if 
statement is not true today. See secs. 71, 90, 330. 

33. Evans v. Evans (1921) 109 Kan. 608, 201 
P. 60. This separate action proceeding is no 
longer permissible in this state. See note 19 supra. 

34. See op. cit. supra note 1 at p. 140. See 
Foley v. Philbrook (1938, Mass.) 15 N.E. (2d) 
452; In re Katz’ Will (1938) 277 N. Y. 470, 14 
N.E. (2d) 797. 

35. See N. C. Code (1935) sec. 4159. 

36. See note 22 supra. 

37. See note, 3 Mo. L. R. 66. 

38. Cf. Hantzch v. Massolt (1895) 61 Minn. 
361, 63 N.W. 1069 (surety’s liability) with Barto 


v. Stewart (1899) 21 Wash. 605, 59 P. 480 (stock- 
holder’s liability). 
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any circumstances can a creditor proceed 
against heirs to the extent of assets received? 

Again, most statutes contemplate that 
claims may be established in the probate 
court. Are these statutes applicable to tort, 
proprietary, equitable and contingent claims? 
To what extent may one establish claims of 
the various types in the ordinary trial courts? 
Due no doubt to the fact that laymen pro- 
bate judges are not versed in equity, it is 
sometimes held that they have no equitable 
jurisdiction, yet in the same breath the 
courts declare that the probate court should 
proceed in an equitable manner.*® What 
are the implications of such a statement? On 
its face at least, proceeding like a court of 
equity without being one seems to be a sort 
of apologetic play-acting. 

The writer does not mean to infer that 
all of these matters are in a state of uncer- 
tainty in every jurisdiction. Probably every- 
where a practitioner can be sure of some- 
thing more than that he must present an 
ordinary matured debt claim, or be barred 
save for exceptional circumstances; but he 
is fortunate indeed who can answer all of 
the above questions even after a careful 
study of the statutes and decisions in his 
jurisdiction. 


Power To CARRY ON DECEDENT’S BUSINESS 


Often a personal representative is faced 
with serious dilemmas as to whether and 
how he should carry on the business of the 
deceased in order to conserve assets of the 
estate. Sometimes he is confronted with the 
question as to whether what is proposed will 
be carrying on a decedent’s business or will 
fall in some other category. For example, 
suppose deceased was a building contractor 
and had an unfinished job at the time of 
his death. Does the completion of the build- 


39. See In re Ermeling’s Estate (1939 Mo. 
App.) 131 S.W. (2d) 912. 

40. Cf. Exchange National Bank v. Estate of 
Betts (1918) 103 Kan. 807, 176 P. 660, 3 A. L. R. 
1604 with Estate of Burke (1926) 198 Cal. 163, 
244 P, 340, 44 A. L. R. 1341. 

41. Cf. Gordon-Tiger Co. v. Loomer (1911) 50 
Colo. 409, 115 P. 717; In re Estate of Thurber 
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ing by the representative, including the pur- 
chase of materials and the hiring of labor, 
constitute carrying on the business (usually 
forbidden), or carrying out decedent’s con- 
tracts (usually permitted?)*® Again, sup- 
pose that deceased was engaged in a mer- 
cantile business, may the administrator, on 
the theory that it is his duty to reduce the 
personality to cash, continue ordinary store 
activities until the stock is exhausted? May 
he hold a “grand” sale, employing extra 
clerks; or must he sell in bulk and at once? 
Can he replenish stocks to make goods on 
hand saleable, or for other reasons? Can he 
continue the business in order to sell it as 
a going concern?*! 

If the proposed activities are clearly in the 
nature of carrying on the business is there 
any common law authority for the same in 
absence of testamentary provision or of con- 
sent of the interested parties? When are the 
interested parties deemed to acquiesce in the 
activities so as to be barred from objecting 
afterward? What are the relative rights of 
the ante-mortem creditors and those of the 
business carried on after death? Statutes in 
some jurisdictions expressly permit a busi- 
ness to be carried on by leave of court. 
Under these statutes the personal representa- 
tive can be relieved of many, but not all, of 
the ordinary uncertainties. The writer does 
not infer that any statute can settle in ad- 
vance all doubts which might arise, but some 
reasonable means of relieving most of them 
can and should be provided by statute.*? 


DISTRIBUTION IN CASH oR KIND 


It was a troublesome question in England 
as to whether a personal representative’s 
ordinary duty was to sell all personalty and 
distribute in cash, or was to make distribu- 
tion in kind if an equitable division could be 


(1924) 311 Ill. 211, 142 N.E. 493; Harms v. Pohl- 
man (1927) 222 Mo. App. 276, 297 S.W. 138; In 
re Ennis’ Estate (1917) 96 Wash. 352, 165 P. 119; 
Beggs Co. v. Behrend (1914) 156 Wis. 34, 145 
N.W. 207; In re Austin’s Estate (1927) 37 Wyo. 
313, 261 P. 130. 

42. See Adelman, The Power to Carry on the 
Business of a Decedent, 36 Mich. L. R. 185. 
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had.** The same doubt often exists in Amer- 
ica today.** The statutes give clues but these 
clues are often inconclusive and sometimes 
self-contradictory. Of course, in many situ- 
ations the matter is settled by consent of the 
interested parties, but often, as in the case 
of minor heirs, consent cannot be obtained. 
Antagonistic heirs sometimes wait until the 
representative has acted either by selling or 
by retaining the property, and then attempt 
to surcharge any losses resulting from the 
course taken. 

The uncertainty in the law is illustrated 
by recent history in Kansas. For many years 
one section*® of the statute declared that the 
property should be distributed in kind when- 
ever that could be done satisfactorily and 
equitably, and in other cases the court might 
direct it to be sold and the proceeds dis- 
tributed. Another section*® provided that all 
personalty should be sold within three 
months, except property exempt to the fam- 
ily, property specifically bequeathed and 
growing crops, provided that when property 
was not necessary to pay debts, legacies and 
expenses, the court might, in its discretion 
order the property not sold. Acting under 
the authority of the latter statute and with- 
out citing the former, it was recently held 
that an administrator was liable for the loss 
accruing for failure to sell bank stock.47 In 
1937 the latter statute was amended*® in a 
respect not pertinent to the present chain 
of thought but the former statute was left 
untouched. A single section of the new 
Kansas Probate Code*® now supplants both 
of these sections and provides that the repre- 
sentative shall sell personalty within such 
time as the court directs when: (1) neces- 
sary to pay debts or legacies, (2) a division 





43. Cf. Wightwick v. Lord (1857) 6 H. L. C. 
217 with Blake v. Bayne (1908) A. C. 371. As to 
the present law, see Administration of Estates Act 
secs. 33, 41. 

44, Cf. Macy v. Mercantile Trust Co. (1904) 
68 N. J. Eq. 235, 59 A. 586, with Fidelity Trust 
Co. v. Walton (1930) 198 N. C. 790, 153 S.E. 401. 

45. Kan. Gen. Stat. (1935) sec. 22-131. 

46. Ibid., sec. 22-601. 


47. In re Park’s Estate (1938) 147 Kan. 142, 
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cannot be made in kind, or (3) a sale is to 
the best interests of the estate. This relieves 
much uncertainty, though one would prefer 
that the statute said that in other cases a 
sale should not be made. In addition, how 
is the representative to know whether a sale 
will be considered to be for the best interests 
of the estate? Does the Declaratory Judg- 
ment Law apply in Probate Court?*® 


ACTIONS ON REPRESENTATIVE’S BOND 


Every jurisdiction has statutes regarding 
the official bonds of executors, administrators 
and guardians, but provisions regarding 
actions on these bonds are often baffling and 
generally incomplete. This is particularly 
unfortunate because the subject, being more 
or less statutory and hence anomalous, can 
be complemented by orthodox common law 
principles only with considerable difficulty. 
Some of the problems often unsettled are: 
the court in which the action may be brought 
—proper parties plaintiff including matters 
of permissive and mandatory joinder— 
whether the proceedings are for the benefit 
of all persons interested, and how equality 
between claimants is effected—the prerequi- 
sites of suit, such as judgment against, or 
accounting by, the personal representative— 
what defaults are covered by the bond—time 
limitation for the action, and whether it 
can be brought after final discharge of the 
representative—the conclusiveness of the 
settlement upon the sureties and the neces- 
sity of joining the principal—the liabilities 
of successive sureties. There are uncertain- 
ties about some of these matters in practi- 
cally every jurisdiction. In many states it 
is possible to give only a blind guess as to 
the most vital questions. 





75 P. (2d) 842. A debt of intestate was a lien on 
the stock. 

48. Kan. Laws (1937) c. 218, sec. 3. 

49. Sec. 105. 

50. The Uniform Declaratory Judgment Act 
provides that “courts of record” shall have power 
to declare rights. Sec. 1. See also Kan. Gen. 
Stat. (1935) sec. 60-3127. Cf. Mo. Laws 1935, 
p. 218 (“circuit courts and court of common 
pleas”) Wash. Laws 1935, c. 113 (“county courts, 
courts of chancery and probate courts”). 
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CONCLUSION 


Even if the above reflects too gloomy a 
picture, there are few states where the law 
of probate and administration does not need 
revision to eliminate inconsistencies and clar- 
ify the rules.54 Is the remedy a Uniform 
Probate Act? Any such act as would likely 
be offered would probably be an improve- 
ment upon the best of the existing probate 
codes. However, there is little likelihood 
that even a single state would adopt such an 
act. Differences in court organization, juris- 
diction, statutory phraseology, and _tradi- 
tional substantive and procedural peculiari- 
ties are barriers to uniformity in this field.5? 
Until qualifications for probate judges are 
raised we would need two uniform acts, one 
for states having probate judges learned in 
the law, and the other in jurisdictions where 
almost anyone is eligible for the office.* In 
addition there is little need for uniformity— 
as distinguished from general improvement 
—save in the field already undertaken by 
the National Conference of Commissioners 
on Uniform Laws. 

In the past decade several states have en- 
acted new probate codes®™ and all of them 
are undoubtedly improvements over the pre- 
existing laws. For the most part the work 
has been done by committees of the state bar 
associations.°® There are unmistakable in- 
dications that these committees frequently 
borrow provisions from the statutes of other 
states. This is commendable, but limitations 
of time and of available books makes it all 
but impossible for a state committee to con- 
sult and fully consider all the statutes of 
all the states. Improvement of probate 





51. Cf. Stansell, Defects in the Illinois Probate 
Statutes, 14 Chi.-Kent R. 111. 


52. See supra notes 3 and 4. 


53. See text supra at notes 34-35. In general, 
see the writer’s discussions, Organization of Pro- 
bate Courts and Qualifications of Probate Judges, 
23 Journ. Am. Jud. Soc. 93; Old Principles and 
New Ideas Concerning Probate Court Procedure, 
23 Journ. Am. Jud. Soc. 137. 


54. See supra note 4. Cf. White, Uniform 
Laws of Real Property, 12 U. of Cin. L. R. 549. 

55. Ohio (1931), Florida (1933), Minnesota 
(1935), Illinois, Kansas, and Michigan (all 1939). 
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procedure is spreading; some committees are 
now at work, and others will be appointed 
in the near future. The labor of these 
groups would be lightened and their product 
improved if there were a model—as distin- 
guished from a uniform—probate code, sup- 
ported by comment, and with suggested 
alternatives and statements of other prac- 
tices. The American Judicature Society’s 
Rules of Civil Procedure (1919) has had 
marked influence—especially upon the new 
Federal Rules. In turn the carefully pre- 
pared Federal Rules are serving as models 
for new state legislation. Similarly the 
American Law Institute’s Code of Criminal 
Procedure (1930) has been an important 
factor in that field of the law.** 

Under whose auspices should a model 
probate code be prepared? Only relatively 
small phases of the work seem to come 
within the orbit of the National Conference 
of Commissioners on Uniform Laws. The 
American Judicature Society and the Amer- 
ican Law Institute are naturally thought of 
in this connection, and the National Con- 
ference of Judicial Councils has also in- 
dicated interest in somewhat similar projects. 
The American Bar Association’s Section of 
Real Property, Probate and Trust Law has 
a Probate Law Division, which in turn has 
committees on Improvements in Probate 
Practice and Uniformity in Probate Codes. 
The representative character of the Associa- 
tion and the existence of appropriate ma- 
chinery in its organization point to it as a 
logical possibility. At any rate some or- 
ganization should undertake this work; and 





In North Carolina a Commission on Revision of 
the Laws Relating to Estates reported in 1939, 
but the proposed revisions have not yet been enacted 
into law. In California and New York the statutes 
relating to probate and administration have been 
in a more or less constant state of revision. 

56. In Kansas it was undertaken by the Judicial 
Council. In North Carolina the legislature au- 
thorized the governor to appoint a commission for 
the purpose. 

57. See American Law  Institute—Code of 
Criminal Procedure — Information Concerning 
Adoption by Statute or Court Rule etc. 1936-1938, 
(mimeographed). 
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at the same time the bars of the various 
states should press on with demands for 
higher qualifications for probate judges, and 
for the regulation of minor probate proce- 
dure matters through rules of court.°* This 





58. See note 53 supra. 
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means hard work of various types, but it 
would lead to the common goal of improve- 
ment in a field of law administration which 
probably touches more people than both 
criminal and ordinary civil procedure com- 
bined. 


True Verdicts? 


By ArtruuR F. Kincpon* 


“If our jury trial system is right, our legal advisory system is wrong, so 
also is our selection of judges as triers of fact in chancery cases; so also is 
our selection of fact-finding specialists on commissions and boards, and 


in arbitration.” 


WHEN we wish to erect a bridge or a house 
we employ engineers, architects, and skilled 
artisans; when we are sick we call a doctor; 
for baseball we seek trained players; if we 
wish to engage in any business in which 
we are not experienced we employ experi- 
enced men; if we have a legal problem we 


consult a lawyer. But here the analogy be- 
tween the law and other things ends. When 
we go about the attainment of justice we 
reverse the order. First we provide for 
trained specialists—judges—to preside over 
our jury trials, and then (with a few ex- 
ceptions, such as the federal courts) so 
circumscribe their participation in the trials 
that they are almost powerless to render to 
jurors the practical aid needed in all but 
the simplest cases. 

Next we enact a statute that exempts 
from jury service from ten to twenty occupa- 
tional types that embody a high average of 
intelligence and integrity. For example, 
physicians, dentists, pharmacists, all federal 
and state officers and employees, ministers, 
conductors, engineers, professors, teachers, 
attorneys-at-law, and others. 

After the exemptions are taken out, the 
quality is further reduced by the “strikes” 





*Of the Bluefield, West Virginia, Bar. 


allowed. The side with the bad case employs 
its strikes to further lower the standard of 
knowledge, intelligence and integrity of the 
pane]. Finally there is in all probability not 
a first rate business or professional man on 
the jury, and this implies lack of capacity 
to try the facts, and to discard the “bunk” 
and “show” normally present in our jury 
trials. 

And yet we know that if we are to have 
a fair chance for a “true verdict” we must 
have jurors of sufficient sense to know that 
the cause is the thing involved, and not the 
“show.” We have therefore from the very 
beginning of the trial little hope for obtain- 
ing a “true verdict.” 

If we would attain our objective, a “true 
verdict, according to the evidence,” we must 
eliminate the melodrama, the “show,” and 
try our cases in a manner that will focus 
attention on the cause. We must have judges 
trained in the art of seeing the cause, and 
deciding justly, as we have generally in our 
chancery courts. Until we are willing to 
take the constitutional steps necessary to ac- 
complish this change in our trial system it 
is most important that we secure statutory 
rules to insure a higher level of intelligence 
and integrity in our jurors. What we actually 
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have in this respect falls much short of what 
we should have. This assertion, I believe, 
will not be questioned. 

Another factor operating against the at- 
tainment of justice from juries is well under- 
stood, and yet I feel that it is the very 
antithesis of our professed aim of securing 
impartial tribunals. Every one knows that 
to have “a friend on the jury,” is the aim 
of most litigants and lawyers. No one ever 
thinks of such remarks as contemptuous or 
even improper. But what litigant or lawyer 
‘would dare say openly that he either ex- 
pected or won a decision in chancery because 
the judge was his friend? I see no differ- 
ence between the two situations. The fact 
that we may openly admit, without fear of 
criticism, that we aim at that goal in chal- 
lenging or striking jurors is, as I see it, a 
situation that calls for change. 


IRRESPONSIBILITY INSURED 


Another contrast between our jury system 
and our chancery and appellate court system, 
as I see it, is the uniform refusal of the 
courts to receive proof showing how a jury 
has reached a decision, versus the constitu- 
tional requirements that appellate courts 
must put into writing the reasons for their 
decisions, and the statutory requirements that 
the federal judges, and many state judges, 
must, when acting in chancery or at law 
without’ a jury, put their findings of fact 
into writing. The following is a typical 
rule on this subject: 

“In all actions tried upon the facts with- 
out a jury, the court shall find the facts 
specially and state separately its conclusions 
of law thereon and direct the entry of the 
appropriate judgment.” Federal Rule No. 
52. 


Why the distinction? It is not because 
we have less faith in the ability and integrity 
of our appellate and trial judges. It is be- 
cause we know juries usually are not capable 
of meeting this requirement. Here is one of 
the most forceful reasons for criticizing the 


jury as an instrument of justice. I venture 
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the assertion that if the cited rule were 
applied to all the juries of America for 
twelve months, and the records of reasons 
for their decisions published, public indigna- 
tion would promptly put the wheels of re- 
form in motion. 

It may be argued that jurors could not 
be expected to comply with that portion of 
the rule calling for application of the law 
to the facts. No doubt this is true, barring 
perhaps the most simple cases, which means 
that they are not capable of applying to 
the facts the law given to them in the in- 
structions of the court. Undoubtedly this 
is true, and it is not the fault of the jurors. 
They do not claim to be qualified in this 
respect. The fault is with the system which 
thrusts upon them a duty which they are 
not qualified to perform. 

It is also true that juries, at least in long, 
complicated cases, go far off the track on 
their findings of fact. Again I say it is the 
system that is at fault. 

As a substitute for publication of a twelve 
months’ record of the bases of jury verdicts, 
one might suggest dictaphone records of the 
discussions in the jury room. Such a record 
might, in my opinion, inflame the public 
mind. In many cases such a record would 
reveal something more than failure to com- 
prehend the facts and the law. It would 
reveal a shocking, wilful disregard of the 
evidence and the instructions of the court, 
often based upon personal likes and dislikes 
remote from the issue, the evidence and the 
instructions. 

If jurors knew that a record of their de- 
liberations was being made we would have 
better verdicts; and if trial judges and ap- 
pellate judges had these records for consid- 
eration on motions to set aside verdicts it 
would not be long until the present rule, 
which accords great respect to jury verdicts, 
would be drastically altered. Of this much 
I am certain: if a chancellor or a three 
judge court were to put in writing as the 
bases of findings, reasons even similar to the 
bases of many jury verdicts they would be 
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promptly impeached—and would expect to 
be. 


Here are two typical samples within my 
own experience: 

The trial of a personal injury suit against 
the owner of an automobile. Juror: “Now, 
fellers, there’s $40,000 insurance in this case. 
His wife’s got a case coming right after this. 
Let’s split it.’ They did split it, and 
promptly. For several months before the 
trial the husband, whose legs had been 
broken, sat in a wheel chair on a prominent 
corner of the town and told everyone who 
would listen about the $40,000 insurance. 
He got this to the jury, although under the 
law of our state it was not admissible in 
evidence. 


The trial of a suit for balance of a -pur- 
chase price of a sawmill. Eleven of the 
jury were convinced before retiring to their 
room that the plaintiffs were entitled to 
recover, but they did not so find, because 
one man threw them off the issue with this: 
“They’re a bunch of dam Yankees, let’s 
find for ” (local defendant). In fair- 
ness let me add that at least one of the 
jurors admitted that his conscience has 
bothered him for allowing himself to be 
persuaded against his convictions. 





A Rute Tuat Invires ABusE 


It is a fixed and universal rule of the 
courts not to receive proof of the bases upon 
which verdicts are rendered for the purpose 
of showing either error or bias. The rule 
rests largely on the theory that the jurors 
are, under the constitution, exclusive triers of 
facts, and that the courts have no right to 
inquire into the reasons for their decisions. 
I submit that a rule or system which affords 
no protection against abuse is manifestly 
unsound. It could be changed, and it 
should be. There is vastly more reason for 
requiring jurors to show how and why they 
reach their decisions than for judges. The 
two instances I have cited may be extreme 
cases of prejudice, but on the other hand 
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results in innumerable cases of which we 
have no direct evidence of the motivating 
factor plainly indicate, of themselves, bias 
or prejudice or gross misunderstanding of 
the issues of fact and of the law. Only 
yesterday a lawyer of many years trial ex- 
perience said to me, “If the jury dislikes a 
man it’s almost impossible to win a verdict 
for him.” I believe he is right. If a cor- 
poration is involved I am almost certain 
that he is right. For purposes of illustra- 
tion let us examine a recent case. I have 
selected this case because it also illustrates 
the rule with respect to the weight given 
by the courts to jury verdicts. (One cannot 
help wondering some times if the “respect” 
or “weight” is not merely “buck-passing”). 

The facts of this particular case are: An 
elderly woman who loves her chewing to- 
bacco purchased a plug of a well known 
brand from a retailer in her village. Upon 
taking a hearty bite her teeth came into 
contact with a hard substance, which, ac- 
cording to the testimony, caused some sore- 
ness of the gums, requiring a few treatments 
by a dentist. Investigation developed that 
some sort of bug had been enclosed in the 
tobacco in the process of manufacture, or 
affixed itself to it after manufacture. How- 
ever the fact, the bug seems to have become 


somewhat hard, though not petrified. 


Upon these facts, in a suit against both 
retailer and manufacturer the jury rendered 
a verdict of $2,000. In upholding the right 
to join the manufacturer and in sustaining 
the verdict the opinion stated that every 
member of the court thought the verdict 
was excessive, but that under the established 
rule with respect to juries’ verdicts they felt 
they could not set it aside. 


If our present jury selection methods and 
jury trial system are sound then it must be 
that in all other respects our procedure is 
wrong. 

“Any commercial or industrial enterprise 
would go into bankruptcy if it had no bet- 
ter personnel system than the one we endure 
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for jury trial.” 
12: 166. 

If our jury trial system is right our legal 
advisory system is wrong, so also is our se- 
lection of judges as triers of facts in chan- 
cery cases; so also is our selection of fact- 
finding specialists on commissions and 
boards, and in arbitration. If our jury sys- 
tem is right we should not first consult a 
lawyer to find out whether we have a case, 
for he is not qualified to advise. If our jury 
system is right we should, to ascertain our 
legal rights, seek the least qualified person 
that we can find, rather than a lawyer, or 
at any rate go about it in haphazard fashion, 
for that is the basis upon which we proceed 
in the selection of our jurors. 

Assuming that we do go to a lawyer, he 
must consider this anomalous and disheart- 
ening factor in estimating the possibilities of 
obtaining justice for his client from a jury, 
especially if we have the right, but not the 
colorful or melodramatic side of the case. 
So, at the very threshold, at the first confer- 
ence, our lawyer is compelled to reckon not 
primarily with his client’s cause but with the 
gamble called “trial by jury.” It is an ac- 
cepted fact that the lawyer, and the client, 
on the weak side, uniformly count upon this 
situation. Innumerable litigants stake their 
chances of winning an unjust, often utterly 
spurious case, on the known weaknesses of 
the jury system, and our trial procedure in 
general. 


Prof. Wigmore, Jour. AJS. 


TriAL Eruics ARE FRAGILE 


Consideration of the jury hazard by a 
lawyer involves the question of who may 
be the opposing lawyer. Is he a good 
actor? Will he say nothing of the facts, but 
shed tears and by other means arouse the 
emotions and prejudices of the jurors in an 
effort to put the facts, “the cause,” in the 


background? Or will the opposing lawyer 
conduct himself in an ethical manner 
throughout? I have heard violation of 


ethics in this respect referred to as “shyster 
practice.” Is that an extreme term? Per- 
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haps. But should not our system insure 
that a trial will be so conducted that it is 
entirely above criticism of this sort? 

Here is a sample from the argument of 
the plaintiff’s attorney in a very recent suit 
by an administrator to recover damages for 
the death of a utility employe, due to al- 
leged negligence of another employe: 

Attorney (with voice full of emotion and 
tears in his eyes): “I don’t have very much 
longer to stay here, my days are limited, 
and I have attempted all my life to pass on 
to my children the virtues given me by my 
lovely wife, who has taken the place of my 
saintly mother since her death.” Then re- 
marks to the effect that the deceased lived 
that sort of life, etc. Such as: B—— went 
to his death for the sake of his wife and 
children, and the child his wife was then 
carrying in her womb, the child of love for 
whom his wife was even then in labor.” 
He then made much of how B—— must 
have suffered, knowing he was going to die. 
He then played up the suffering to a high 
pitch, claiming that it was “not worth $5,- 
000, but $50,000.” At the conclusion he 
thanked court and jury for their consider- 
ation, and his associate counsel, concluding 
with, “God bless you all; and bring in a 
verdict of $20,000.” 

It may be asked, “Why did not counsel 
object?” That would have been welcomed 
by the attorney I have quoted, for he be- 
lieves that “every objection is a boost.” Such 
conduct would not occur in a trial before 
judges only, but if it did it would not be 
likely to divert their minds from the issue 
of whether or not the plaintiff’s death was 
the result of the defendant’s negligence. 

Judge John J. Parker, of the fourth cir- 
cuit court of appeals, has said: 

“A trial is not a game of skill but an in- 
quiry into truth in order that justice may be 
done. If the courts are to sustain them- 
selves in the opinion of the public the im- 
portant business in which they are engaged 
must be conducted with dignity and effi- 
ciency.” 

The contrast between the instance I have 
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cited and Judge Parker’s conception of what 
a trial should be is unpleasantly obvious. 
Unfortunately occurrences of this sort are 
not rare. In varying degrees and forms 
such tactics, usually more subtle, are a fac- 
tor in most jury trials. 

It may be asked whether the trial judge 
cannot prevent such conduct. That is often 
difficult of accomplishment, especially for a 
judge of mild temperament. It is not easy 
effectively to control an adroit, rapid 
speaker, especially if he is also loud of voice 
and a little “hard of hearing” when he 
wants to be. Furthermore a clever lawyer 
(especially if ethics are not of much con- 
cern to him) can sometimes win a verdict 
by deliberately doing things that he knows 
he ought not to do for the express purpose 
of calling forth repeated adverse rulings, 
which he accepts with grace, and thus grad- 
ually builds up before the jury an impres- 
sion of being “ridden” by the court. I 
know one who is a master in that line, and 
boasts about it. Often, especially if he has 
a bad case, he plans in advance to play the 
“underdog” trick. He has won a few really 
astounding verdicts in that way. In one 
of these cases after he had collected the ver- 
dict (of which he received fifty per cent) he 
boasted that he had committed “highway 
robbery.” That jury trials are not what 
Judge Parker has stated that they ought to 
be, is not in my opinion primarily the fault 
of the judges. That fault, I believe, is found 
in the system which makes such methods 
even possible. 

For purposes of emphasis I give below a 
few more incidents within my knowledge. 

(a) Two native West Virginians, one a 
woman, sued a large national chain store for 
alleged slander, arising out of the disappear- 
ance of some merchandise. The plaintiffs al- 
leged that the defendant’s manager had 
charged them with the taking. Only the 
manager and the plaintiffs heard the con- 
versation. The manager charged them hotly 
according to the plaintiffs. The plaintiffs’ 
opening argument was short, confined to 
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facts, and temperate. The plaintiffs’ closing 
argument, made by another attorney, was an 
inflammatory appeal to passion and class 
feeling. The civil war was fought over 
again, the jury being fervently exhorted to 
“do justice between these native West Vir- 
ginians and this corporation from Illinois 
and this man from Indiana.” In each case 
the jury brought in a $10,000 verdict, which 
the circuit court of appeals set aside, and the 
cases were dismissed. No one who heard 
the trial had any doubt about the cause of 
the verdicts. With a jammed courtroom 
and residents vs. non- residents the stage 
was set for a melodrama—not a trial of the 
issues. I might add that the closing speech 
was a carefully prepared written document, 
thoroughly memorized, and used in other 
slander cases, before and after this instance. 

(b) One of the attorneys for the plain- 
tiff in a personal injury suit made an im- 
proper statement during his argument. The 
trial judge reprimanded him severely. The 
suit was brought under the federal employ- 
ers’ liability act. The injuries were serious 
and justified a large verdict if the defendant 
was responsible at all. The verdict was for 
$10,000. After the trial several of the jurors 
stated that the trial incident mentioned “cost 
the plaintiff $10,000.” For an improper re- 
mark of his counsel the injured man was 
denied half his recovery. Such is the jury 
system. 

(c) In a personal injury suit against a 
corporation the plaintiff had clearly failed 
to make a case. The judge expressed the 
opinion that the plaintiff had not made a 
case, but followed his almost uniform prac- 
tice of letting the jury pass on the “facts” if 
there was even a scintilla of evidence. 
(“Buck passing,” of course) The jury, it 
was learned after the trial, also thought the 
plaintiff had not made a case, and intended 
to find for the defendant. But in his argu- 


ment the defendant’s attorney said that the 
plaintiff was malingering, which assertion 
was manifestly fair argument in the light 
of the evidence. In his closing argument the 
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plaintiff's attorney delivered a fiery attack, 
based wholly on the “malingering” remark. 
That is all the plaintiff had to argue about, 
in fact. A verdict for $5,000 was the result. 
We have it from the mouths of jurors in the 
case. The verdict was sustained by the up- 
per court without any other reason than 
the old familiar one, “respect for the ver- 
dict of a jury.” I never hear that verdict 
mentioned by attorneys except in a spirit of 
criticism of both the lower and upper courts 
for sustaining it. The point is that it is 
the jury system that made this possible. 

(d) A non-resident insurance company 
sued a surviving partner for compensation 
premiums. The defendant had no records, 
nor personal knowledge of the account. 
The company produced by deposition the 
policy and a payroll audit. The defendant 
testified that he had paid in full, but had 
neither receipt nor check. He claimed to 
have paid in cash to an agent whose evi- 
dence he did not produce in person or by 
deposition. The jury found for the defend- 
ant. After the trial a juror said to the plain- 
tiff’s attorney: “Now if you had produced 
that audit you talked about we would have 
found for your client.” The plaintiff’s at- 
torney had read the audit verbatim as a part 
of the deposition. The amount involved 
being small the trial judge refused to grant 
a new trial, although stating from the bench 
that he thought the verdict ought to have 
been for the plaintiff, but since the jury 
had passed upon conflicting evidence he 
could not set it aside. 

(e) An automobile dealer sued to recover 
the contract price of an automobile which 
the purchaser, a woman, refused to take, 
claiming certain misrepresentations. The 
court instructed the jury that the plaintiff 
could not recover if they believed that the 
defendant was induced to sign the contract 
by those representations. Result—a hung 
jury. Reason: One of the jurors had read 
a little law in a certain “business law” book 
and he knew “that once a contract is signed 
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it can’t be broken,” and convinced two 
others likewise. 

I could cite other instances, and so could 
every lawyer, I am sure. The foregoing 
are, however, typical, and sufficient I be- 
lieve to illustrate the point that many gross 
miscarriages of justice are the result of er- 
ror, ignorance, or prejudice of jurors, and 
made possible, in fact often openly fostered, 
by the present system, with its many oppor- 
tunities for both error and unfair tactics. 

But to go back to the first conference be- 
tween client and lawyer: the lawyer who 
is unwilling to employ questionable trial tac- 
tics asks himself: Can the case be brought 
in chancery, and a calm, orderly trial of the 
actual cause be had before a judge, a spe- 
cialist in appraising witnesses, analyzing 
facts, and applying the law thereto; one 
upon whom it would be useless, if not con- 
temptuous, to try such methods? Perhaps 
so and perhaps not. He still has, in many 
cases, an opportunity of avoiding the gam- 
ble, often the tragic fiasco, of the jury trial. 
In some cases there may still be an oppor- 
tunity to have the case tried in a forum 
that is not a “show,” and where the person- 
alities of the parties, or their witnesses or 
their counsel are of little importance. 

Centuries ago Epictetus wrote (Manuel 
LVI): 

“If you would give a just sentence, mind 
neither the partics nor pleaders, but the 
cause itself.” 

It takes men of special training, court 
experience, appropriate temperament, a high 
sense of honor, integrity, and backbone to 
obey that rule. Until we have as triers of 
the facts men selected on the basis of these 
qualities we can never have even reasonably 
uniform and satisfactory justice. We can- 
not expect to have jurors capable of even 
approaching this result unless they are se- 
lected on the basis of fitness for the task by 
way of training, experience or character. 
It is, in my opinion, doubtful if we could 
ever procure the necessary qualifications un- 
der the best devised jury system. Our pres- 
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ent jury system however seems specially de- 
signed to accomplish the opposite of the re- 
quirements. If we are to accomplish even 
noticeable improvement in the quality of 
American justice we shall, in my opinion, 
have to drastically revise our entire system. 


An ALTERNATIVE SYSTEM 


It is my belief, however, that we shall 
never make the administration of justice 
what it should be, and what it must be if 
we are to satisfy the public, under the jury 
system. I favor a three-judge system, at 
least for everything above what is now han- 
dled originally by the justice courts. As to 
the latter, we all know that they are in 
need of the most drastic reform, if not aboli- 
tion, followed by substitutiion of a system 
such as the new Virginia trial justices. Here 
and there we do find good justices of the 
peace, but the system as a whole is unques- 
tionably bad. The three-judge system and 
abolition of the antiquated justice system 
would, in my opinion, be a tremendous im- 
provement in the matter of administering 
justice. It would be more economical, also, 
especially when we consider both the ap- 
palling direct cost, and the indirect loss 
caused by remands for “new trial.” Add to 
this the relieving of jurors from the expense 
and annoyance of jury service, and many 
other items of cost, direct and indirect, and 
I am confident that the three-judge system 
would be actually cheaper from a monetary 
standpoint, leaving entirely out of consider- 
ation all other factors which should properly 
be considered in a comparison of the cost 
of all systems. 

Returning now to our discussion of the 
jury system; it seems to me that we have a 
truly anomalous situation in our system. We 
have in our judicial machine as a whole an 
institution in which psychology generally, 
and the imperfections of human nature in 
particular, are theoretically recognized as 
barriers against the law ever becoming an 
exact science, but which nevertheless in 
practice ignores, and in some instances fos- 
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ters, these very weaknesses, instead of ex- 
cluding them to the greatest possible extent. 
Recognizing that the cause is the only thing 
that should be considered and that only men 
of special qualifications and known high 
character are likely to be capable enough, 
and sufficiently free of prejudice, to see and 
adhere to the cause only, we nevertheless 
seem to do everything possible to obtain our 
triers of the facts on every basis except a 
qualification basis. We seem to do our best 
to subordinate the cause, and to emphasize 
the setting, the formalities, the personalities 
of the parties, and the lawyers, and even 
the witnesses. “The show is the thing.” 
That what we are after is to find the truth 
in the cause, and to administer justice accord- 
ing to the truth and the right is subordinated 
in favor of the staging and the play of the 
jury trial. 

To say that all juries are composed en- 
tirely of men of strong prejudices and little 
experience and ability would be a loose 
statement. Yet a check of the verdicts in 
any average American court would astound 
laymen, and perhaps even some lawyers. 
For example: It cannot be that corpora- 
tions are eighty to ninety percent wrong in 
their dealings with individuals; it cannot 
be that they are eighty to ninety percent at 
fault in personal injury cases. 

It cannot be that when a man acts for 
himself he is eighty to ninety percent free 
from fault, and that when he acts for a 
corporation he becomes eighty to ninety per- 
cent at fault in his dealings with other peo- 
ple. But the verdicts rendered by juries (in 
jurisdictions with which I am familiar) in 
trials of individuals versus corporations in- 
dicate just about this state of affairs. Why? 
I can only think of one answer—predjudice, 
emotion, melodrama, prevail over the cause, 
that is to say, over justice. The average 
juror apparently cannot decide cases on the 
evidence. He cannot see the cause as the 
primary element nor come near doing so in 
the great majority of cases. With rare ex- 
ceptions he has had no training for the task. 
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He cannot therefore be expected to produce 
a result which requires both special train- 
ing and experience; and least of all can he 
do this under a system which so circum- 
scribes the advisory powers of the judges 
that they are little more than figureheads; 
hardly equal in authority to an umpire. In 
states where the law is given to the jury by 
naked written instructions, rather than by 
an oral charge, what jurors understand to 
be the law as laid down in such instructions 
is often so far afield, sometimes so fantastic, 
it is appalling, as every lawyer with trial 
experience knows. 

In addition to the unsatisfactory record in 
the matter of rendering “true verdicts ac- 
cording to the evidence” on the question of 
liability or non-liability, we have a thought- 
provoking record of wide variations between 
the size of verdicts for the same sort of in- 
jury to different persons, and even the iden- 
tical injury to the identical person. Within 
the past few weeks I have witnessed a $14,- 
000 verdict by one jury, a $7,000 verdict by 
another jury on retrial of the same case. 

But I think we cannot blame the jurors 
for these variations. The law affords them 
no definite basis for calculation of damages 
in death or personal injury cases. It is 
pretty much a guess when it comes to the 
question of the amount of damages. 

We have fixed methods of assessing death 
and personal injury damages under the 
workmen’s compensation laws; we have the 
same by contract in insurance policies. 
Much as we are in need of improvement in 
the matter of making justice more certain, 
it does seem worth while to consider some 
such definite system of fixing damages as 
we have in the two instances mentioned. 
In this way we would remove one of the 
major uncertainties of jury trial. 

In conclusion: It is my belief that for 
the unsatisfactory results the individual 
jurors are not primarily responsible. The 
primary fault is in the jury system, the meth- 
ods of selection, and the trial procedure as 
a whole. It is, of course, true that jurors 
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are directly responsible when they violate 
their oaths. But we know a stream cannot 
rise above its source. The source of the 
stream might be raised somewhat by com- 
prehensive statutory changes. The legisla- 
tures and the congress might also require 
jurors to state in writing how or why they 
arrive at their verdicts. In my opinion 
such a law would be a restraint on bias, 
prejudice or corruption, and also expose 
honest error. Statutory provision could be 
made for automatic correction of such mis- 
carriages of justice by judges, both trial and 
appellate, thus often avoiding new trial. If 
we could also, at least in certain classes of 
cases, have some mathematical basis for as- 
sessing damages, an improvement in this 
field of uncertainty might be made. 

I have not attempted to give instances of 
denials of justice resulting from delay and 
excessive costs within my knowledge, which 
were occasioned by reversals by the appel- 
late courts, due to jury trial errors, because 
this article is already too long. But every 
experienced lawyer knows that the hard- 
ships of remands for new trials are always 
considerable and sometimes such that no 
subsequent results can overcome them for 
either side. When there are, for example, 
a few thousand dollars involved, the ulti- 
mate victory is often a defeat or a poor vic- 
tory because the winner has had to pay, as 
often happens, from $500 to $800 costs after 
reversal and remand for new trial by a jury. 
To this I might, by way of further reminder 
of what reversal in jury cases means, merely 
mention the costs and the renewed uncer- 
tainty of a second and often a third trial, 
with an intervening reversal. There is so 
much that might be said about this phase; 
but surely the mere suggestion will bring up 
the whole distasteful matter vividly enough. 

It has been my aim in this article to sus- 
tain the proposition that it is our jury sys- 
tem that is primarily at fault, and not the 
individual jurors, lawyers and judges, be- 
cause so long as human nature remains as 
it is we cannot, in my opinion, expect to 
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hand down justice under a system which 
makes the results so largely dependent upon 
the whims, prejudices and errors of un- 
trained and unfit jurors and the tactics of 
individual lawyers. It is often said that the 
American government is a government of 
laws and not of men and that we must hold 
fast to that concept if we are to keep our 
liberties. Is it not also true that what we 
need in our courts is trial by Jaw and not by 
men. It is true that we lawyers can dis- 
claim responsibility for the present consti- 
tutional system and its failures, but to a cer- 
tain degree we are responsible for its failures; 
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and we are certainly charged with the duty 
of leading the way to reform, because we 
know specifically what is wrong. The pub- 
lic knows something is wrong only in a gen- 
eral way. We have the facts, and we know 
the remedy, as I see matters; and I know 
that I am not alone in my belief. At least 
we are best qualified to lead the movement 
for reform. In my opinion we have not met 
our responsibilities until we have frankly 
admitted that the public has much cause for 
complaint and made a more determined and 
more united effort to reform or replace the 
present jury system. 


Jury Trials as Melodrama”* 


BASEBALL is not a recreation, but a form of 
drama. It is in fact America’s native con- 
tribution to the oldest of the arts. With 
only one percent, or perhaps one-tenth of 
one per cent of the persons involved taking 
an active part in the exercises, it is of course, 
absurd to refer to baseball as a sport. It 
has all the other aspects of the drama. Es- 
pecially has it the one great basic factor of 
drama—the combat between good and evil; 
good, represented by the home team; evil, 
represented by the visiting team. In a suc- 
cessful staging of this primitive drama, the 
forces of good and of evil alternately pre- 
vail, but good is expected somehow to tri- 
umph in the ninth inning. 

That other necessary element of drama, 
which is non-essential to sport, suspense, is 
inherent in baseball. Then there is the see- 
sawing of the emotions. First all the virtu- 
ous (meaning the supporters of the home 
team) hunger and thirst for mighty slug- 
ging; if not a three-bagger then a base hit; 
if not even a base hit, then at least a base 
on balls. And all this time there is a craving 
for confusion to the forces of evil; may they 
muff the ball and throw wild. A moment 
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later and all is changed; now virtue is on 
the defense; the triumph of good demands 
clean fielding and accurate throwing. 
Strength to the arm of the pitcher. Let 
there be no hits. Strike ’°em out! And so 
it goes, with suspense sustained to the 
dreaded and hoped for ninth. 

Roscoe Pound, in one of his illuminating 
analyses of judicial procedure, has pointed 
out that for a long time the only drama 
that a goodly share of the American people 
witnessed was the jury trial. Court is in 
session in the typical county seat town. The 
“rigs” lined up around the courthouse square 
testify to the presence of people from every 
village and township. Some are present as 
actors (O beatific role) and some as specta- 
tors only. For days and days the drama 
unfolds. Good and evil are represented now 
by one set of actors, now by another. The 
play has many acts, like a Chinese melo- 
drama. It has not the unity of time, place 
and persons which baseball has, but it has 
a dark and gripping hatred as a foil to vir- 
tue’s fearsome adventure. Neighbor is 
struggling against neighbor, kinsman against 
kinsman. The stakes are high, for fortunes 
may change hands on the word of a witness 
or the artful machinations of forensic ora- 
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tors. Hearts may be broken by the vote of 
a jury. Families may be disrupted, neigh- 
borhoods involved in feuds, or perhaps most 
horrible and most seductive of all dramas— 
a fellow being may be condemned to die. 

There is no doubt that very generally 
throughout the country, for several gener- 
ations, trials at law satisfied the natural 
human craving for melodrama. At least 
jury trials did. Nobody ever saw the court- 
room crowded during a chancery hearing. 
In the jury trial everything was brought 
down to the intelligence level of the ordinary 
half-educated, idle spectator. It was good 
drama for it was realistic. The actors were 
no mere marionettes. They exulted when 
they won verdicts and they suffered genu- 
inely when they lost. 

It’s a cold and dispassionate opinion that 
sees in all this “a training in citizenship.” 
The jury trial has been a sad fiasco if its 
function has been to train citizens in civic 
duty and legal rights and obligations. But 
as a source of amusement when other 
thrillers are scarce, it has been a great suc- 
cess. 

A gratification of the instinct for drama 
and entertainment is a part of every com- 
plete social environment. Fortunately other 
devices than trials at law have been found 
to meet this natural craving. But the jury 
trial has come to occupy so large a part in 
trial procedure that it persists through its 
own inertia. Seen as a form of drama one 
comes to understand better the nice balanc- 
ing of procedural rights which were worked 
out, the rules tending to make it an all-star 
cast, the alternation of the forces of good 
and evil, and the exquisite prolongation of 
suspense. 
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An Aid to Bar Executives 


In furtherance of legal institutes the Amer- 
ican Bar Association is able to supply much 
needed information in a little pamphlet of 
six pages. There has been so much experi- 
ence in the past two or three years that this 
pamphlet lists twenty-nine branches of law 
and presents the names of speakers who have 
served under each title. Under some titles 
there is but one name, and under others a 
number. Federal procedure leads with the 
names and addresses of twenty-three experts. 

Credit is given to the Cleveland Bar Asso- 
ciation for its pioneering in this form of 
instruction in 1931. There is, however, a 
record going back about twenty years to an 
early experience in the Bar of Jacksonville, 
Florida, where the name “seminar” was 
used to mean what is now called an institute. 

The legal education section offers to assist 
any bar association that lacks experience, 
but cannot guarantee that every expert 
whose name is listed is always available. 
There is presented also a bibliography citing 
twelve articles, most of which are to be found 
in the American Bar Association Journal. 
W. E. Stanley, Wichita, who is chairman of 
the section’s committee on advanced legal 
education, compiled this useful information. 

Institutes in small cities have multiplied 
rapidly with the aid of speakers who can 
instruct concerning local state law and in- 
stitutions. In Iowa, especially, under the 
tutelage of Burt J. Thompson, there has 
been unexpected success in this field, and 
the bar association activities section is in a 
position to advise. There are few services 
to the profession that can attract and hold 
practitioners as well as these instructive and 
productive sessions for study. 





“Given a measure of self-conscious and cohesive professional unity, 
the bar may exert a power more beneficent and far reaching than it or 
any other non-governmental group has wielded in the past.”—Harlan F. 


Stone. 
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Judicial Rule-Making Versus Chaos 


Wir eighteen states in which judicial rule- 
making is possible, and the prospect of more 
rapid adoption of the principle, it may be 
assumed that thirty years of argument will 
lead eventually to riddance from the slip- 
shod methods that have always prevailed in 
most of our states. 

Imagine a state civil procedure code com- 
prising more than two thousand sections 
which has been tinkered with by legislatures 
at least every two years for two generations. 
Imagine then changes, by amendment or ad- 
dition, to the number of three hundred in 
every biennium. And imagine the naive 
attitude of lawyers who argue for retention 
of the system on the ground that they do 
not want to learn a new one, however effi- 
cient. 

This has been the situation in more than 
one state. But dependable estimates of pro- 
cedural chaos have not been available. Now 
comes the California State Bar committee on 
rules of civil procedure with its report for 
the convention held Sept. 6-9, which says 
that in the five regular legislative sessions 
ending in 1925 three hundred and forty 
changes were made in the civil procedure 
code. That seems sensational, but it was 
moderate compared with the “nearly three 
hundred” changes made in each of the last 
two sessions. 

The California State Bar has a definite 
policy of not taking a hand in any legislation 
not affecting the administration of justice. 
In its own field it has developed an expert 
and responsible system. Legislative proposals 
ordinarily originate in its house of delegates. 
Those that are approved are passed upon by 
the members in convention, and finally the 
board of governors determines what meas- 
ures shall be submitted to the legislature. 
When the bills are introduced the procedural 
rules committee has completed its part and 
the committee on legislation undertakes to 
persuade legislators. 


Because of the initial screening and the 
policy of not asking too many favors from 
the legislature the State Bar does not sponsor 
as many bills in any single session as its 
members might wish. In the 1939 session 
it sponsored five constitutional measures and 
thirty-eight bills. But the legislative com- 
mittee had on its hands the study of 466 
other bills within the State Bar’s field of 
interest. 

The committee had a tremendous task. 
Its report contains a reassuring paragraph, 
as follows: 


“During the last few sessions the members 
of the legislature have come to realize that 
the ends and purposes of the State Bar are 
to promote the general interests of the pub- 
lic at large and that its activities are not 
influenced by selfish motives. For that rea- 
son the committees of the legislature have 
welcomed the recommendations of your leg- 
islative representatives and of the various 
committees of the Bar.” 

Legislatures as we know them need hon- 
est and expert advice. It took a consider- 
able time for the California State Bar to 
demonstrate the needed qualifications as ad- 
visor. The trouble lay in the hope of a 
small minority of recalcitrant lawyers that 
the State Bar act could be repealed or emas- 
culated. Among them, naturally, were the 
lawyers interested in low admission stand- 
ards and in inferior law schools. The State 
Bar early developed sound policies and fear- 
lessly defended them. It has never found 
the public interest and the State Bar’s in- 
terest to be in opposition. Its consistent 
work now yields dividends for the reasons 
stated in the legislative committee’s report. 

Meanwhile the procedural rules commit- 
tee’s recommendations as to delegation of 
rule-making to the supreme court constitute 
a major program. When the State Bar 
members are converted to a rational mode 
of regulating procedure there will be little 
trouble as to public support. 
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The profession in California has created 
a system for the aid of legislation which is 
both expert and responsible. The legislature 
passes through its biennial throes and ex- 
pires. There is not a trace of responsibility. 
A single chamber legislature of moderate 
size, permitted to employ experts and to 
convene several times each year, with the 
support of an enlightened bar, might es- 
tablish a consistent body of procedural rules. 
Such a legislature might do so, but it never 
could do as good a job as could any selected 
body of lawyers or judges. The work under 
way the past year in Pennsylvania by the 
supreme court and its rules committee dem- 
onstrates a superior method. Every few 
months a coherent part of the procedural 
code is rewritten and made effective. In 
delegating rule-making power to the judi- 
ciary the legislature takes no chances. It 
still has control. There has been virtually 
no instances of legislative interference with 
the products of judicial rule-making. 





Rule-Making in Maryland 


Lest this title mislead it may be said at 
once that there is no progress yet under 
Maryland’s exceptionally good statute of 
1939 by which the legislature authorizes and 
requests the court of appeals to prescribe 
practice and procedure. The act was de- 
scribed and praised in this JouRNAL (23:18, 
June, 1939). No better act has ever been 
framed. It provides for a single procedure 
at law and in equity, it authorizes rules to 
“regulate the form and method of taking 
and the admissibility of evidence, and it pro- 
vides thoroughly for the cost of all the 
work to be done.” 

It was so legislated because the act dele- 
gating rule-making power twelve years 
before had produced no results. The court 
of appeals had suggested a constitutional 
conflict. For nearly a year the court of 
appeals has taken no step. The court re- 
ceived a “memorandum” setting forth the 


Jupicia, Rute-Makinc Versus Cuaos 


201 


arguments on behalf of judicial power and 
the need for modernizing procedure, com- 
prising sixty pages, which was prepared by 
the Baltimore Bar Association’s committee 
on civil procedure, assisted by eight other 
members. Later a similar committee of the 
State Association submitted arguments 
against the power and the need for its exer- 
cise, but included in its pamphlet a forceful 
argument in opposition, made by William L. 
Marbury, Jr., chairman of the City Bar As- 
sociation’s committee. 

The matter resulted recently in a special 
meeting of the Maryland State Bar Associa- 
tion, where the bar forces pro and con met 
in a debate lasting three hours. The for- 
tunate result was the adoption by an over- 
whelming vote of the following resolution, 
offered by Mr. Marbury: 


Resolved, That this Association reaffirms 
the action taken at its last annual meeting 
and respectfully requests the court of ap- 
peals, pursuant to the authority conferred 
upon it by chapter 719 of the acts of 1939, 
to proceed as soon as is conveniently pos- 
sible to appoint a committee of members of 
the bar to make a thorough study of our 
system of pleading and practice and to ap- 
point a reporter to the committee and such 
clerical and other assistants as may be nec- 
essary to aid said committee in the perfor- 
mance of its duties. 


This item of Maryland history would not 
be of special significance were it not for a 
failure to realize on enabling acts in a num- 
ber of states. In Colorado the State Bar 
last year induced the legislature to re-enact 
the rule-making power exercised to a slight 
extent since 1913. The lawyers have been 
extremely active ever since. Participation 
in the work of correlating federal and state 
practice has been open to every member of 
the profession. 

There are several states in which the bar 
at various times in the last fifteen or twenty 
years worked hard to obtain rule-making 
delegation, succeeded, and then found it 
impossible to get action. In some instances 
the stymie has been lack of funds. It is not 
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creditable to the profession to have the 
matter so balked. 





Rule-Making Power Sought in Tennesseé 


“Whether the rules be good or be bad, if 
you will give my defendant enough money 
I can run any plaintiff’s lawyer around the 
stump and up a tree for at least five years 
with interrogatories and everything else be- 
fore we get to trial. . . But, after all, we are 
all members of the bar. We are not trying 
to take unfair advantage of each other. 
Sometime I might get a plaintiff’s lawsuit, 
too.” 

The occasion for this frank statement was 
submission by a committee of the Tennessee 
Bar Association of a recommendation that 
there be approval of the principle of judicial 
rule-making and of a proposal for a judicial 
council or a supreme court rules committee. 
The time was June 2, 1939, when the Ten- 
nessee Bar Association was convened. The 
committee received a bare majority of votes 
and so finally recommended further study 
and a report next year. 

The next speaker was that grand leader 
of the Tennessee bench and Bar, Judge 
W. B. Swaney, who supported the proposed 
reforms by telling about England’s struggles 
in the last century. He quoted the state- 
ment made by George Spense in 1839: “No 
man, as things now stand, can enter into a 
chancery suit with any reasonable hope of 
being alive at its termination if he has a 
determined adversary.” Then followed the 
statement made by Baron Bowen: “It may 
be asserted without fear of contradiction that 
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it is not possible in the year 1887 for an 
honest litigation in her Majesty’s supreme 
court to be defeated by any mere techni- 
cality, any slip, any mistaken step in litiga- 
tion. . . Law has ceased to be a scientific 
game that may be won or lost by playing 
some particular move.” 





Rule-Making in Indiana and New Mexico 


In Indiana, under a 1937 statute delegat- 
ing rule-making power, the judicial council 
has taken the lead and based its studies 
largely on the federal rules. The schedule 
so worked out has recently been submitted 
to the supreme court, whose attitude will 
be a matter of keen interest. 

New Mexico lawyers obtained rule-mak- 
ing power for their supreme court in 1933, 
and a friendly disposition toward reforms 
has been indicated by the court. The judi- 
cial council in that state also has been very 
helpful. It appears that if the federal rules 
had been adopted in 1933 there would have 
been a completed revision of New Mexico 
civil procedure before this time. There is 
now a court appointed committee to advise 
the justices and an apparent intention to 
borrow freely from the federal rules. If 
the Arizona example is followed there will 
be two states adhering more closely to the 
federal rules than any others. 

In Kentucky there is at present a very 
close cooperation between bench and bar in 
various problems and a likelihood that a 
bill to confer rule-making power will be en- 
acted this year. 





It is important in a democracy that the people, who in the final analysis 
are the repository of all governmental powers, understand and respect 
the agencies they have created to carry such powers into effect.—John 


C. Young, J. 
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Bar Association Activities 


Under this head the Section of Bar Organization Activities of the Amer- 
ican Bar Association will regularly present new items of a practical 
bearing on the every day work of state and local bar associations. The 
cooperation of all bar officers, editors and committee members in furnish- 
ing items of interest is earnestly solicited. 


Practical Aid Given Local Bars 


In his report to the ABA board of gover- 
nors and house of delegates, Chairman 
Raymer F. Maguire of the section of bar 
organization activities told of regional con- 
ferences of bar executives held at Colorado 
Springs, Des Moines and Chicago. Later 
conferences were scheduled for Louisville, 
Jan. 27; Atlanta, Feb. 17; New Orleans, 
March 23; and New York City, April 6. 

The conferences are attended by execu- 
tives of both state and local associations, 
and an entire day is given over to discus- 
sions of the best ideas in respect to giving 
association members something of practical 
value. The lack until recently of meetings 
held in various places, and attended by 
officers responsible for the life and activity 
of their professional associations, accounts in 
large measure for the indifference of many 
lawyers. Where associations have been able 
to save money for members there has been 
little difficulty in maintaining membership 
and interest. The example might be cited 
of the Scranton Association, which acquired 
ownership of the daily legal newspaper, and 
so of an assured and ample income, and 
finally of the adherence of every lawyer. 

It is obvious, as Chairman Maguire’s re- 
port says, that at “these conferences the 
activities of state and local bar associations 
are being coordinated, and their utility, effi- 
ciency and capacity for service to the legal 
profession and the public are being in- 
creased. This section is literally taking the 
American Bar Association to state and local 
associations, thereby demonstrating its good 
works, and giving tangible evidence of its 


interest. Such effort is creating for the ABA 
a great deal of good will on the part of 
lawyers in general and bar associations in 
particular.” 





Supreme Court Upholds Bar Plebiscite 


The Minnesota supreme court has ruled 
that the Minneapolis bar association’s plebis- 
cite on judicial candidates is not a violation 
of the corrupt practice act. Opponents of 
the association’s activity to secure better 
judges had contended that the expenditure of 
money on the poll constituted placing money 
and services at the disposal of candidates for 
judicial office. The court dismissed this 
contention by saying that since the poll was 
taken in respect to all candidates the expense 
was but “incidental to the very proper exer- 
cise of defendant’s powers to maintain the 
honor of the profession and promote the 
administration of justice,” LaBelle v. Hen- 
nepin County Bar Association—N.W.— 





Oklahoma Bar Is Reorganized 


After nearly a year of rough sailing the 
Oklahoma State Bar has reached port with 
colors flying. The adoption of a set of by- 
laws at the annual convention held in the 
last week of the year completes reorganiza- 
tion. 

It has been frequently told how the first 
bill for integration was enacted in 1929 when 
the State Bar Association had about 420 
members, and at least 3,000 lawyers found 
themselves “regimented.” There was con- 
siderable friction, with efforts to repeal the 
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act every year, and repeal came finally on 
the last day of the 1939 legislative session. 
Jour. AJS 23:40 (June). 

At the time the repeal took effect, July 
29, the supreme court acted on a petition 
submitted July 25, and laid the foundation 
for the future of the State Bar by creating 
a provisional executive council. On October 
10 the court dated its order which established 
the “executive council” and the court’s 
board of bar examiners. Jour. AJS 23:162 
(December). The board and the council 
are answerable solely to the supreme court. 
The function of the council is to enforce, 
as the court’s agency, the canons of ethics. 

The rules then made provide further for 
the Oklahoma Bar Association, membership 
in which is compulsory. The Association is 
given entire administrative autonomy under 
bylaws made and approved by its members, 
but of course subject to supreme court au- 
thority. 

Prior to the convention two drafts of by- 
laws were published in the Oklahoma Bar 
Journal, which had been issued regularly 
during the interim. The bylaws finally 
adopted only one significant feature, and 
that is of great importance. It is the house 
of delegates, in which is vested the “control 
and administration of the Association.” This 
provision probably is the first instance of 
full adoption of the American Bar Associa- 
tion plan. 

The house shall be composed of at least 
one delegate from each county bar associa- 
tion, and one additional for each quota of 
local resident lawyers exceeding fifty. It 
will be seen that every practitioner is pre- 
sumed to be a member of the county local 
association. The locals shall determine the 
mode of choosing their delegates, but shall 
not choose any member of the supreme 
court’s executive council or of the bar ex- 
amining board, or any lawyer holding any 
office, elective or appointive, with the State 
of Oklahoma or any of its political sub-divi- 
sions. 
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This unusual limitation is doubtless in- 
tended to keep State Bar affairs entirely 
separate from state and local politics. 

The house of delegates is authorized to 
adopt rules of procedure. A quorum shall 
comprise at least fifty members. Special 
meetings may be held. Proxy voting and 
plural voting are forbidden. 

Control of the Association’s affairs be- 
tween meetings of the house of delegates is 
by an executive committee, comprising the 
president, vice-president and one delegate 
from each of three criminal courts of appeals 
judicial districts, chosen by the delegates 
elected in such districts. Finally, the house 
of delegates is given “all the powers neces- 
sary or incidental to the control and admin- 
istration of the affairs of the Association, 
except only those powers and functions that 
are vested in the executive council and in 
the board of bar examiners by the rules of 
the supreme court of Oklahoma.” 

The Oklahoma State Bar’s experience 
justifies the attention given it in this Journal. 
In recent years legislatures have shown a 
disposition, not to disrupt integrated bars, 
but to give them added powers, and espe- 
cially increased revenue. Before there has 
been an inclusive bar the legislators very 
generally indicate skepticism, or downright 
horror. Two years’ experience has changed 
this attitude in virtually all states. The early 
years in California are trying, due rather 
more to two or three supreme court justices 
than to the legislators. The institution sur- 
vived gloriously. 

This is not to say that everything is fully 
understood as to bar organization. The 
nature of the organization naturally depends 
somewhat on the number of lawyers and 
their previous experience. A number of 
excellent ideas have been applied, and there 
is no reason for thinking that experience will 
not suggest more. In the very serious and 
concentrated studies recently made in Texas 
a wealth of experience was available. The 
most interesting development is in respect 
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to the relations between the state bar and 
local bars. Oklahoma will soon be yielding 
experience as to the applicability of the 
American Bar Association plan. 

The Oklahoma Bar Journal will continue 
to carry all supreme court opinions. Its en- 
trance upon this field a year ago meant 
serious competition for a private printing 
company, and so added to the attack in 
legislature intended to destroy integration in 
that state. 





Ambitious Program of Missouri Bar 
Association 


On behalf of a non-political mode of 
selecting certain judges the Missouri Bar 
Association is preparing to initiate a consti- 
tutional amendment this year. The plan is 
limited to the selection of supreme and ap- 
pellate court judges and the circuit judges in 
the metropolitan counties in which St. Louis 
and Kansas City are located. This appears 
to be the first instance of a geographical 
limitation. It seems to be very sensible that 
the plan should first be tested where the 
need is most keenly felt. The Association 
appears to be confident of success, and the 
refusal of a judiciary commitiee to act favor- 
ably on a resolution last spring appears to 
mean that the legislators also believed, and 
feared, that the voters would approve the 
plan. 

The plan was developed first by the Bar 
Association of St. Louis, and was described 
at length in this Journal, 21:145 (Feb. 1938). 
The drafting was done after plans had been 
worked out and revised in a dozen states. 
It appears to be the best of the plans yet 
made. The foundation, naturally, is ap- 
pointment to indeterminate tenure by the 
governor from a small list of eligibles, and 
submission of judges’ names to the voters, 
without competition, at stated times. The 
difficult part of the plan is the matter of 
personnel of the nominating board, and here 
also is the key to success. 

The Missouri plan provides for nomina- 
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tions by a “judiciary commission” for each 
of the three kinds of judges, supreme, appel- 
late and circuit. On the circuit commission, 
for instance, the chairman is the presiding 
judge of the court of appeals in the district 
in which the county lies; this court selects 
two lay members and the governor selects 
two lawyers. Eligibility for such service is 
carefully guarded. To fill a judicial vacancy 
the commission submits three names to the 
governor, who if not suited, can require a 
second list of three, and must then choose 
from that list. 

No system will guarantee selection of the 
ablest person for judicial office because there 
is no human way for identifying the highest 
character and talent; but this proposed 
system appears to negative at every point the 
hostile factors that are conspicuous in our 
political systems. 

There can be no doubt at all that Missouri 
newspapers will strongly support the bar in 
this unselfish campaign. Not only Missouri, 
but forty other states need a demonstration 
of what can be done to make a judicial 
career one that aspirants may accept with 
assurance that faithful service will be re- 
quited by freedom from political serfhood. 





Achievements of Indiana Bar Association 


The Indiana State Bar Association is en- 
titled to credit for marked progress in re- 
cent years. The year 1931 may be taken as 
the beginning of a new regime, because in 
that year the legislature was induced to 
confer on the supreme court full authority 
for admission to practice. The court created 
a board of examiners and adopted rules and 
standards. There remained the constitutional 
provision that permitted any person of full 
age and good moral character to be admit- 
ted. In 1932 the Association secured a 
popular verdict on amending this provision, 
the affirmative vote being 439,000 against 
236,000. 

But the votes on this question were not 
equal in number to the votes cast for the 
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office which received, in the same election, the 
highest number of votes, and the supreme 
court, consistent with its own previous rul- 
ings, and those in several other states, held 
that the obnoxious provision stood unaltered. 
In less than three years, in the case In Re 
Todd, the Association persuaded the court 
to follow more modern theory, and the 
amendment became valid. Of course ad- 
mission in Indiana had not been as vicious 
as uninformed critics in other states had 
assumed. Indiana maintained a high grade 
law school and its bar received as many well 
qualified novitiates as many other states. 
And in some circuits the judges were hold- 
ing that inferior preparation was proof of 
a lack of constitutional good moral char- 
acter. 


These steps were made the foundation for 
reform plans which have since gone far. The 
Association secured an act in 1935 creating 
a judicial council and the council has been 
ably manned and very active. In the 1937 
legislature several progressive procedural acts 
were approved, the most important being 
one that confirmed rule-making power in the 
supreme court. Progress toward a generous 
use of rule-making power is now obvious, 
under joint labors of the Bar Association and 
the judicial council. The first step has been 
improvement in appellate procedure. It had 
been possible to use a minimum time of 
240 days between the last step in the trial 
court and the filing of appellant’s brief. 
That time was reduced to 120 days. 

The State Association has for several years 
been committed to bar integration. Its first 
attempt was for integration by court rules. 
The court dismissed the petition without 
comment of any kind. In 1939 the fight was 
carried on in legislature. It was not suc- 
cessful, but left bar leaders with much con- 
fidence. Of the four major objectives of 
the Association three have been achieved. 

In last year’s legislative session there was 
also an unsuccessful effort to secure adoption 
of a very practical and ingenious coordina- 
tion of judicial administration throughout 
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the state, worked out by the judicial council. 
The bill is of such high value that consider- 
able space was given to its description in 
the JouRNAL (22:196). It provides ten dis- 
tricts for trial courts with a presiding judge 
in each district, who has authority to equal- 
ize trial work in his district. The ten pre- 
siding judges with the “chief judge of the 
appellate court” and the “state chief judge,” 
constitute a body charged with administra- 
tive powers. Stated meetings are prescribed. 
The system is simple, effective and has the 
great virtue of not requiring amendment of 
the constitution. It points a way for progress 
in any other state in which there is an am- 
bition for better justice. 

By enactment of the magistrates act this 
year the Indiana legislature has placed the 
state among the few where the minor courts 
are being reformed. An account of this act, 
written by its author, Professor James J. 
Robinson, appeared in the August, 1939 
number of the JourRNAL at page 82. So far 
as judicature is concerned it has long been 
obvious that it is the responsibility of the 
organized bar, and legislatures, always hard 
pressed by many interests, can not be ex- 
pected to understand needs. A continued 
campaign by the bar eventually affords 
progress, 





Progress in Cleveland 


The Journat has given wide publicity to 
the “experienced lawyer service” which orig- 
inated in the Illinois State Bar Association 
several years ago. Its value to practitioners, 
providing they use it, is obvious. The value 
accrues to both the lawyer who needs imme- 
diate guidance in an unfamiliar field and to 
his consultant. The system would be in 
vogue throughout the country were it not 
for the traditional prejudice against innova- 
tions. (See Ill. Bar Registry, 23:166, 
Dec. 1939.) 

The plan was adopted quite promptly in 
Los Angeles and now a second stage is rep- 
resented through action by the Cleveland 
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Bar Association. It really should spread 
easily through large city associations. With- 
out this system a great deal of lawyer re- 
search and knowledge goes to waste when 
it can have a market and a market value. 
All that is needed is sponsorship by a bar 
association. In Cleveland there will be 
coupled with this bureau a plan for supply- 
ing emergency law clerk service. 





Bar Proves That It Is Civic Minded 


Reporting to the Missouri Bar Association 
its committee on small loans reported suc- 
cess in obtaining legislation to put an end to 
“salary buying.” For three years the com- 
mittee pursued study and work in this field. 
As many as 200,000 impecunious workers 
had been victimized by loan sharks, paying 
interest to the extent of $3,000,000 a year. 
The year 1940 is expected to see the end of 
the nefarious business. The committee re- 
port says also: 

“Bar Associations have begun devoting 
time to changing the traditional disfavor to- 
ward lawyers; we believe that the enthu- 
siastic public response to this anti-loan shark 
drive is significant that constructive work 
like this will change that disfavor more 
certainly than hours of speeches and reams 
of papers stating how civic minded we are.” 





California Lawyers’ Dues Paid for 
Ten Years 
For the next five years California lawyers 
will save thirty percent of the former charge 
for bound volumes of official reports of ap- 
pellate courts. The saving amounts to $8.50 
(more than the State Bar annual dues) on 
the basis of the average of ten volumes per 
year. The State Bar’s committee on dupli- 
cation of legal publications studied the 
matter and put in its bid, which was not 
accepted, but had the effect of a considerable 
price reduction. President Gerald H. Hagar 
calls the saving at least $100,000 during the 
period of the new contract. 
The November number of the California 
State Bar Journal reports the active member- 
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ship as 12,539. With dues for active mem- 
bers at $8 the Bar’s annual receipts, aside 
from what is needed for its board of bar 
examiners, is about $100,000. Lawyers from 
other states seeking admission on motion 
must first pay a fee of $100, and the same 
fee is paid by disbarred lawyers who apply 
for reinstatement. Payment does not insure 
reinstatement. 

In a state having a very large number of 
lawyers, all members of the one official state 
bar organization, it is possible to bring about 
important economies in publication fields. 
One way is to guarantee a market for a 
specific number of copies of a needed book 
on condition that the price is not higher 
than the one set by the bar. Publication 


then is on a sure basis; hazards are ex- 
cluded. 





“Public Relations” in Connecticut 


The first report made to the Connecticut 
Bar Association by its committee on public 
relations agrees with the recommendations 
made by the committee of the ABA section 
of bar organization activities (Jour. AJS, 
23:3:110). The Connecticut committee 
decided before the ABA committee had re- 
ported that “the only effective method of 
fostering and promoting the improvement of 
relations between the bar and the public is 
for lawyers individually, and also the bar 
as a group, to give evidence of sincere ef- 
forts, supported by effective action, to mod- 
ernize and simplify the methods of transact- 
ing legal business, both in the courtroom and 
elsewhere . . . to the extent that progress 
is made at all, it should be fully publicized. 
If we can convince the public that we are 
attacking our problems realistically and ef- 
fectively, with increased efficiency in public 
service as our objective, the committee feels 
that we shall have gone far in removing the 
fundamental basis for the critical attitude of 
the public. A program that will fully pub- 
licize sincere and genuine efforts to render 
ever more efficient and greater public service 
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is the only publicity program in which the 
committee finds any substantial or lasting 
value.” 

This opinion is preceded by two pages of 
criticism of the waste of time in and out of 
court. So far as the superior and supreme 
courts are concerned Connecticut has been 
considered far in advance of most states. 
This suggests that it might be advantageous 
for the bar in every state to create a com- 
mittee on investigation and criticism. There 
might be a surprising number of opportuni- 
ties to improve legal habits in and out of 
court, but very few indeed for which ac- 
cepted remedies have not for a long time 
been available. 

A favorable opinion on the part of the 
public would justify any amount of reform 
work, and any realistic start for reform 
would exert a favorable influence. 





Program of Ohio Junior Bar 


A four point program of activities for the 
junior bar in Ohio has just been announced 
by E. Clark Morrow, state chairman of the 
junior bar conference. The four activities 
to be stressed are: public information pro- 
gram, improvement of relations between 
practicing lawyers and law students, develop- 
ment of a speakers’ bureau for local bar 
meetings, and a survey of the legal aid 
situation. 

The public information program, a part 
of the highly successful national program, 
will emphasize American citizenship. Under 
the head of improving relations with law 
students, institutes on the technic of practice 
will be organized for the benefit of the stu- 
dents. Smokers or buffet suppers will be 
held for newly admitted lawyers. An attempt 
will also be made to extend the student 
sponsor plan used with so much success at 
Western Reserve (23:87) to the other law 
schools in the state. 
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The survey of the legal aid situation will 
seek information on the results of legal aid 
in the cities where it is now available and 
also the need for the service in other cities. 
The first survey will be made in Newark by 
Denison university students. Additional sur- 
verys will be made if NYA funds can be 
secured. 





State Bar Earns and Wins Public Favor 
For two or three years one of the matters 
most vigorously debated at California State 
Bar conventions was the need for advertising 
to persuade more people to employ lawyers. 
The board of governors wrestled with the 
problem with more concern for costs than 
did the general membership. It was finally 
resolved, about a year ago, to devote some 
revenue to publicizing the work of the State 
Bar. A lawyer who had previous newspaper 
experience was employed to supply the 
state’s newspapers with genuine news con- 
cerning the organized profession. He also 
became editor of the State Bar Journal. 
There has been sufficient time now to ap- 
praise this plan. It has resulted in an amazing 
amount of newspaper space devoted to 
articles that are interesting and inform read- 
ers of public services rendered by the State 
Bar and local bar associations. The cost of 
this service is but a small fraction of the cost 
of buying as much space in newspapers, and, 
because facts, instead of boasting are pub- 
lished, the matter is interesting. It has to 
be interesting to meet editors’ standards. Of 
course there are not many states in which 
the profession engages in so many activities, 
but the fact is obvious that newspapers gener- 
ally stand ready to tell about public service 
rendered by lawyers’ associations. There is 
no form of paid advertising that can com- 
pete for interest and for readers’ confidence 
with news concerning constructive work. 








